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Unrelated Business Income Tax and 
Unfair Competition: Current Status of 
the Law 


Carol S. Niccolls* 
Margaret E. Nave** 
Steven G. Olswang*** 


The 1988 Technical Corrections Act,’ which amends the Internal 
Revenue Code (the ‘‘Code’’), contains no revisions to the Code sections 
related to unrelated business income tax. This in no way means the 
current tax code provisions relating to unrelated business income will 
never be changed. Indeed, the controversy regarding the alleged unfair 
use by nonprofit entities of their tax-free status to undermine the profit 
sector continues to rage. Delegates to the 1986 White House Conference 
on Small Business identified competition from the nonprofit sector as 
the third most pressing issue affecting small business in the United 
States.2 The House Ways and Means Oversight Subcommittee, after a 
year of study, has reported recommendations to amend the Code, which, 
if implemented, would narrow the range of nontaxable activities of 
nonprofit entities. 

That no tax code changes are in effect currently means only that the 
existing law will be in effect at least two more years. Internal Revenue 
Code changes are inevitable. Even though the Code will not change 
soon, the heightened awareness of the alleged underreporting of income 
by non-profits will increase Internal Revenue Service (IRS) monitoring 
of returns, meaning that nonprofits will have to examine their own 
qctivities more closely and increase their compliance with current law.’ 
Further, greater efforts will be directed toward state regulation of the 
nonprofit sector. 

With this backdrop, and the reality that the small business sector has 
identified as the worst of the culprits institutions of higher education, 





* Assistant Attorney General for the State of Washington, University of Washington 
Division, Seattle, Washington. 

** Senior Law Clerk, University of Washington Attorney General’s Division, Seattle, 
Washington. 

*** Vice Provost, University of Washington, Seattle, Washington. 

1. H.R. 4333, 100th Cong., 2d Sess. (1988). 

2. U.S. SMALL BUSINESS ADMINISTRATION, OFFICE OF CHIEF COUNSEL FOR ADVOCACY, 
White House Conference on Small Business Issues (Sept. 1986). 

3. The IRS recently audited the UBIT return of the University of Michigan, exacting 
an additional $258,000 in taxes to the $70,000 it paid in 1984 and 1985. Chron. of 
Higher Educ., Sept. 7, 1988, at A26. 
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together with other nonprofit organizations like hospitals, colleges and 
universities must become more familiar with the current law and the 
emerging issues. This Article explores the status of the law governing 
unrelated business income and examines approaches taken by courts 
and state legislatures to address issues of unfair competition. 

At the outset, it is important to distinguish two related but nonethe- 
less separate issues. The overriding issue is unfair competition—non- 
profit organizations, like colleges and universities, use their tax exempt 
status to engage in sales and services practices at rates which underprice 
the profit sector. Because nonprofit entities are not subject to income, 
property, or other taxes which the private sector must pay, and thus 
factor into their pricing scheme, nonprofits can sell goods for less.* 
Additionally, state colleges and universities, subsidized by the state, 
can further reduce costs. All this, the private sector declares, is unfair 
competition. 

Congress used the Unrelated Business Income Tax (UBIT) to attempt 
to equalize the status of the profit and nonprofit sectors. It imposes an 
income tax on certain unrelated sales activities conducted by nonprofits, 
thus requiring the nonprofits to increase their charges to customers to 
a level equal to those of the profit sector. But the profit sector claims 
that this is not enough; that colleges and universities do not treat 
anything as unrelated; and that nonprofits generally ignore the tax law 
anyway. 

With the current activism on this issue, colleges and universities 
should be familiar with the legal, legislative, and policy aspects of both 
unfair competition and unrelated business income. This Article thus 
explores first, the IRS rules and rulings related to Unrelated Business 
Income Tax as applied to colleges and universities; second, court cases 
addressing, and legislation regulating, the business activities of colleges 
and universities toward the reduction of alleged unfair competition; 
and third, policy issues concerning, and approaches toward, self-reg- 
ulation that institutions of higher education must consider. 


I. UNRELATED BUSINESS INCOME TAX 


A. History and Components 


Under the provisions of the Internal Revenue Code, most income 
received by state universities and colleges, as well as most income 
received by private nonprofit educational organizations, is not subject 
to federal income taxation. State colleges and universities, as entities 





4. Other areas where nonprofit organizations allegedly have federally sanctioned 
business advantages include social security taxes, unemployment insurance, minimum 
wage, securities regulation, bankruptcy, antitrust, copyright, and postal rates. See U.S. 
SMALL BUSINESS ADMINISTRATION, OFFICE OF ADVOCACY, UNFAIR COMPETITION BY NONPROFIT 
ORGANIZATIONS WITH SMALL BUSINESS, 26 (June 1984). 
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of state government, are tax exempt under section 115 of the Internal 
Revenue Code. Private nonprofit colleges are generally exempt under 
section 501(c)(3), which confers tax-exempt status to organizations 
“‘organized exclusively for religious, charitable, scientific, testing for 
public safety, literary, or educational purposes ... .’’® 

Neither section 115 nor section 501(c)(3) precludes tax-exempt organ- 
izations from engaging in commercial activities. Since the purpose of 
an organization, and not the activities it carries on, determines tax- 
exempt status, tax-exempt organizations have traditionally engaged in 
commercial activities without affecting their tax-exempt status.” Today, 
in the face of decreases in enrollment and cutbacks in federal and state 
funding, the use of business activities, particularly in the sale of goods 
and services, continues to be a common method for universities and 
colleges to increase their revenues.*® 

Prior to 1950, tax-exempt organizations engaging in commercial ac- 
tivities had a considerable advantage over taxable businesses. All in- 
come received by tax-exempt organizations was nontaxable if the income 
was used exclusively to further the organizations’ tax-exempt purpose, 
regardless of whether the business activity which generated the income 
was itself related to the entity’s tax-exempt purpose.® In response to 
complaints from the business community that this favorable tax position 
granted an unfair commercial advantage to tax-exempt organizations, 
Congress in 1950 adopted the UBIT, codified in sections 511, 512 and 
513 of the Code.’° Congress enacted these provisions primarily to 





5. LR.C. § 115 (Supp. IV 1986). 

6. LR.C. § 501(c)(3) (Supp. IV 1986). 

7. U.S. SMALL BUSINESS ADMINISTRATION, OFFICE OF ADVOCACY, UNFAIR NONPROFIT 
COMPETITION WITH SMALL BusinEss, C-3 (Nov. 1987). 

8. U.S. General Accounting Office, Briefing Report to the Joint Committee on 
Taxation, U.S. Congress, Competition Between Taxable Businesses and Tax-Exempt 
Organizations, Feb. 1987, at 18-21. Data compiled by the General Accounting Office from 
I.R.S. returns and Statistics of Income (SOI) samples shows that in 1946 income generated 
by tax exempt organizations from non-commercial activities such as contributions (in- 
cluding government grants), dues and assessments, amounted to 43% of total income, 
while income from other sources (business receipts, interest, dividends, rents, royalties, 
and sales of goods and services) totaled 57% of total income. By 1978 the total receipts 
by tax exempt organizations from non-commercial activities had decreased to 25%, while 
other revenue sources contributed 75% of income. SOI studies show that by 1982 the 
percentage of income received by section 501(c)(3) organizations from contributions, dues 
and assessments had dropped to 19%, while income from commercial sources had 
increased to 81%. 

9. Id. at 22. A classic example of the extent to which tax exempt organizations used 
this ‘‘end purpose’’ test is C.F. Mueller Co. v. Commissioner, 190 F.2d 120 (3d Cir. 
1951), regarding the purchase of the country’s largest noodle company in 1947 to be 
operated solely for the benefit of the New York University Law School. Because the 
university was tax exempt, the income from the noodle manufacturing was also tax 
exempt, even though it had no relationship to the university’s tax exempt purpose. See 
Comment, The Macaroni Monopoly: The Developing Concept of Unrelated Business 
Income of Exempt Organizations, 81 Harv. L. REv. 1280 (1968). 

10. Revenue Act of 1950, Pub. L. No. 81-814, §§ 301-322, 64 Stat. 906 (1950). 
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‘“‘eliminate a source of unfair competition by placing the unrelated 
business activities of certain exempt organizations on the same tax basis 
as the nonexempt business endeavors with which they compete.’’" 
The UBIT provisions, substantially unchanged since their enactment 
in 1950, limit the tax advantages of both private colleges and univer- 
sities (and most other 501(c) tax-exempt entities) and state colleges and 
universities by imposing tax on unrelated business income.’? Unrelated 
business income is income earned from any trade or business regularly 
carried on by the organization, which is not substantially related (other 
than through the production of funds) to the charitable or educational 
purpose, or other purpose constituting the basis for tax-exempt status 
under section 501.'* For state colleges and universities, unrelated busi- 
ness income is that which is not substantially related to the institution’s 
educational, scientific or other purpose as described in section 501(c)(3).%* 


1. The ‘‘Trade or Business’’ Requirement 


Section 513(c) defines the term ‘‘trade or business’’ as ‘‘any activity 
which is carried on for the production of income from the sale of goods 
or performances of services.’’* In applying this definition to a tax 
exempt organization’s activities, a primary consideration, and one con- 
sistent with the congressional purpose behind the enactment of the 
UBIT provisions, is whether the activity competes with similar activities 
of taxable organizations. '® 

Unfair competition is an important factor in determining whether an 
activity is actually a sale of goods or services, or is merely a gratuitous 
activity used to solicit charitable contributions. For example, when an 
organization mails ‘‘low cost items’’ incidental to a request for a 
charitable donation, this activity will not be considered a sale of the 
items (and thus not a taxable trade or business) because the organization 
is not in competition with taxable organizations.’? In Hope School v. 
United States,** the court applied this ‘‘low cost exception’’ to a private 
school’s program of soliciting contributions by mailing low-cost greet- 
ing cards to potential contributors, along with requests for charitable 
donations. The court held the activity not a trade or business because 
there was no evidence that the school was actively competing with 
taxable greeting-card businesses by going into the greeting-card business 





. Treas. Reg. § 1.513-1(b) (1987); see also H.R. Rep. No. 2319, 81st Cong., 2d 
at 28-30 (1950). 

. LR.C. § 511(a)(1) to 511(a)(2)(B) (Supp. IV 1986). 

. Treas. Reg. § 1.513-1(a) (1987). 

ae 

. LR.C. §513(c) (Supp. IV 1986). 

. Hope School v. United States, 612 F.2d 298, 304 (7th Cir. 1980). 

. Treas. Reg. § 1.513-1(b) (1987). 

. 612 F.2d 298 (7th Cir. 1980). 
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itself—it was merely using the cards in a ‘‘no strings attached’’ solic- 
itation for contributions. '® 

While unfair competition is a factor in determining if an activity 
qualifies as a trade or business, a specific finding of unfair competition 
is not always required.”° In United States v. American Bar Endowment, 
the Supreme Court held that the ‘‘standard test’’ for a trade or business 
is whether the organization entered into the activity with the ‘‘dominant 
intent of realizing a profit.’’?‘ Once profit motive has been established, 
evidence of a potential for unfair competition may be sufficient for the 
activity to qualify as a trade or business. 

If a commercial activity has been determined to be a taxable trade or 
business under section 513, it will not cease to be so because it is 
conducted as part of another activity which is tax exempt.”* For ex- 
ample, a sale of commercial advertising made by an exempt organization 
will not lose its identity as a taxable trade or business simply because 
the advertisement is published in a periodical which is itself related to 
the organization’s exempt purpose.** The Supreme Court in United 
States v. American College of Physicians?> held that advertising activ- 
ities must be judged by the same standards as other commercial activ- 
ities conducted by tax-exempt entities; the advertising income will be 
tax exempt if the advertising itself is in some way substantially related 
to the organization’s tax-exempt purpose. 

In determining if a substantial relationship exists, the conduct of the 
organization in soliciting and publishing the advertising is given greater 





19. Id. at 304. 

20. Fraternal Order of Police, Ill. State Troopers Lodge No. 41 v. Commissioner, 833 
F.2d 717, 722 (7th Cir. 1987). 

21. 477 U.S. 105, 110 n.1, 106 S. Ct. 2426, 2430 n.1 (1986) (quoting Brannan v. 
Commissioner, 722 F.2d 695, 704 (11th Cir. 1984)). 

22. Id. at 109-16, 106 S. Ct. at 2430-33. The business activity was the operation of a 
group insurance program for bar association members. American Bar Endowment (ABE) 
negotiated a yearly premium based on current market group rates. However, because the 
policy actually purchased by the insurance company was based on ABE’s group experi- 
ence ratings, the actual cost of providing annual insurance for the group members was 
always lower than the amount of yearly premiums they paid. As a condition of mem- 
bership in the group insurance plan, all excess premiums refunded by the insurance 
company were retained by ABE rather than refunded to group members. ABE claimed 
these refunds were non-taxable charitable contributions made by ABE members. The 
Supreme Court rejected this argument. Although there was no evidence that the program 
actually competed with similar programs of other taxable organizations, the Court held 
that the group plan was an unrelated trade or business, because it was clearly operated 
to make a profit, and because there was sufficient potential that the plan could compete 
with similar programs that might become available to ABE members. Although any unfair 
competition on the part of the ABE was speculative only, the Court stated that the 
program presented ‘‘an example of precisely the sort of unfair competition that Congress 
intended to prevent’’ in the UBIT. Id. 

23. I.R.C. § 513(c) (Supp. IV 1986). 

24. Treas. Reg. § 1.513-1(b) (1987). 

25. 475 U.S. 834, 847-50, 106 S. Ct. 1591, 1599-1600 (1986). 
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weight than is the content of the advertisements themselves.”* For 
example, if the organization makes a practice of specifically choosing 
advertisements coordinated with the editorial content of the periodical, 
the advertising more likely will be considered substantially related to 
the tax-exempt purpose of the organization than if the advertising 
decisions are based primarily on marketing strategies.?” Following the 
reasoning of American College of Physicians, advertising income real- 
ized by a university newspaper from solicitations made by enrolled 
journalism students would be substantially related to the educational 
purpose of the university.”* 


2. The ‘‘Regularly Carried On’’ Requirement 


In determining whether a trade or business is regularly carried on by 
an exempt organization, consideration will be given to the frequency 
and continuity of the activity.2® Generally, a business activity will be 
deemed to be ‘‘regularly carried on’’ by an exempt organization if 
conducted at the same frequency as it would normally be conducted 
by a nonexempt organization.*® For example, the operation of a sand- 
wich stand by a hospital auxiliary at a state fair once a year would not 
be a ‘‘regularly carried on’’ trade or business, while the daily operation 
of a cafeteria within the hospital would meet the ‘‘regularly carried 
on’’ requirement.** 

Seasonal activities are considered to be regularly-conducted busi- 
nesses, as long as the exempt organization pursues the activity during 
a significant portion of the season.*? However, intermittent income- 
producing activities, such as fund-raising drives, auctions, benefits, 
and the like are not classified as regularly-conducted businesses, even 
when conducted on an annually-recurrent basis.* 


3. The ‘‘Substantially Related’’ Requirement 


Probably the largest number of questions raised in determining the 
tax status of income earned by tax-exempt entities pertain to when an 





26. Id. at 848-49, 106 S. Ct. at 1599. 

27. Id. at 849-50, 106 S. Ct. at 1600. 

28. Treas. Reg. § 1.513-1(d)(4)(iv) (Example (5)) (1987). 

29. Treas. Reg. § 1.513-1(c)(1) (1987). 

30. Treas. Reg. § 1.513-1(c)(2)(i) (1987). 

a1. id. 

32. Id. See also Rev. Rul. 75-200, 1975-1 C.B. 163. An exempt organization’s sales 
of advertising in programs for an eight-month concert series was held to be a regularly- 
conducted business, even though the sales were concentrated within a four month period. 
The I.R.S. ruled that as the concert series was conducted only during an eight-month 
season, it was not unusual that intense advertising sales would be concentrated within 
a three-to-four-month segment of the season. 

33. Treas. Reg. § 1.513-1(c)(2)(iii) (1987). See also Rev. Rul. 75-201, 1975-1 C.B. 164 
(the annual sale of a ‘‘concert book’’ sold each year at an orchestra fund raiser was not 
a ‘‘regularly carried on’’ activity). 
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income-producing activity is substantially related to an exempt organ- 
ization’s purpose. To be substantially related to an exempt purpose, 
the activity in question must be causally related to the exempt purpose 
of the organization.** Moreover, the causal connection must ‘‘contribute 
importantly’ to that purpose.** This determination is made case-by- 
case, based on the facts and circumstances of each particular situation.** 
Furthermore, even an activity causally related to an exempt purpose 
will not be considered substantially related to an exempt purpose if 
conducted on a scale larger than ‘‘reasonably necessary’’ to accomplish 
the organization’s purpose.*’ 

Since the definition of ‘‘substantially related’’ depends on specific 
factual situations, application of this requirement to the activities of 
universities and colleges is best demonstrated by the following exam- 
ples, which canvas the existing rulings related to colleges and univer- 
sities. 

—Income received by a university or college from operating a perform- 
ing arts theatre or sponsoring symphony concerts open to the public 
and employing professional performers will be nontaxable because the 
presentation of such performances contributes importantly to the overall 
educational function of the university.** 

—Income from a university’s commercially-licensed television station 
will be unrelated taxable income if the station competes with other 
commercial stations for audience and advertising, and the majority of 
the station’s income stems from commercial sources.*° 

—Income from university athletic events and income from the sale of 
broadcast rights to such events will be nontaxable related income.*° 
—Income from the operation of university recreational facilities will be 
tax exempt to the extent the recreational facilities are used for educa- 
tional purposes or for the convenience of students or employees. To 
the extent, however, the facilities are used in a commercial manner for 
the general public, the income will be taxable unrelated income.*' 
—Income from licensing the use of a copyrighted curriculum program 
by other exempt colleges will be nontaxable because part of a univers- 
ity’s educational purpose is the dissemination of knowledge.“ 
—Income from college-sponsored travel tours offered to students, fac- 
ulty, alumni, staff and friends of the university will be nontaxable 
related income if the tours are combined with faculty lectures, educa- 





. Treas. Reg. § 1.513-1(d)(2) (1987). 

. id. 

. Td: 

. Treas. Reg. § 1.513-1(d)(3) (1987). 

. Treas. Reg. § 1.513-1(d)(4)(iv) (Example (2)) (1987). 

. Iowa State Univ. of Science and Tech. v. United States, 500 F.2d 508 (Ct. Cl. 


. Rev. Rul. 80-296, 1980-2 C.B. 195. 
. Rev. Rul. 78-98, 1978-1 C.B. 167. 
. Priv. Ltr. Rul. 8,824,018 (Mar. 14, 1988). 
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tional guides, or course credit. However, the mere arranging of group 
tours to enable students and faculty of a university to travel abroad is 
not in itself an educational activity.** 

—Income from the publication. of books of subject matter that furthers 
a university’s purpose of disseminating knowledge is nontaxable related 
income.** 

—Income from sales by a university museum of reproductions of works 
either in its own collections or in the collections of other museums, as 
well as the sale of other articles of an instructional or artistic nature, 
is nontaxable.* 

—Income from sales of college rings and other insignia jewelry by a 
college fraternity will be nontaxable to the fraternity because such sales 
are conducive to fellowship among members and are thus related to 
the fraternity’s purpose.*® 

—Income from the sale of prescribed medicines by a hospital pharmacy 
to patients of the hospital’s physicians is nontaxable, but income from 
sales to the general public is taxable.*’ 


B. Exceptions to Unrelated Business Income 


Several forms of income are specifically excluded as taxable unrelated 
business income. Section 512(b) specifically excludes from unrelated 
income dividends, interest, annuities, royalties, payments from re- 


search, certain rents from real property, and gains and losses from the 
sale of property.** In addition, under section 513 the term ‘‘unrelated 
trade or business’’ does not include (1) any trade or business conducted 
largely by unpaid volunteers; (2) businesses conducted by colleges and 
universities primarily for the convenience of their members, students, 
and employees, and (3) sales of donated merchandise.*° 


1. Rents 


Section 512(b)(3) excludes from unrelated business income all rents 
from real property, unless (1) the property is financed through borrowed 
money;*° (2) the rent is received from a subsidiary organization con- 
trolled by the tax-exempt organization;*' or (3) services are provided to 
the occupant of the rental premises.** ‘‘Services’’ are defined as those 





43. Rev. Rul. 67-327, 1967-2 C.B. 187; Rev. Rul. 70-534, 1970-2 C.B. 113. See also 
Tech. Adv. Mem. 8,115,025 (Jan. 2, 1981). 

44. Priv. Ltr. Rul. 8,404,045. (Oct. 25, 1983). 

45. Rev. Rul. 73-105, 1973-1 C.B. 264. 

46. Tech. Adv. Mem. 8,832,084 (Mar. 25, 1988). 

47. Hi-Plains Hosp. v. United States, 670 F.2d 528 (5th Cir. 1982). 

48. I.R.C. § 512(b)(1)-(3), (5), (7), (8) (Supp. IV 1986). 

49. I.R.C. § 513(a)(1), (2) and (3) (Supp. IV 1986). 

50. See I.R.C. § 512(b)(3) and (4); I.R.C. § 514 (Supp. IV 1986). 

51. I.R.C. § 512(b)(13) (Supp. IV 1986). 

52. Treas. Reg. § 1.512(b)-1(c)(5) (1987). 
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rendered primarily for the convenience of the occupant other than 
‘those usually or customarily rendered in connection with rental of 
rooms for occupancy only.’’* For example, the furnishing of heat and 
light, the cleaning of public areas, and the collection of trash are not 
considered to be services which will prevent the operation of the rental- 
income exclusion because they are services usually provided with the 
rental of vacant premises.** Thus, when a university leases its facilities, 
including dormitories, meeting halls, and cafeterias, to nonprofit or 
commercial entities for conferences, seminars, and training programs 
not sponsored by the university, the income from the rental of the 
facilities is taxable unrelated business income.** The provision of meals, 
maid services, security, and personal or other services in connection 
with the use of the university facilities removes the rental income from 
the exception provided by section 512(b)(3).% 


2. Gains or Losses from the Sale of Property. 


Section 512(b)(5) excludes from unrelated business income gains or 
losses from the sale of property not held primarily for sale to customers 
in the ordinary course of business.*? As with income from rental 
property, this exclusion does not operate if the property was acquired 
with borrowed money.** This exclusion applies, for example, to the 


occasional sale of used university equipment, because such property is 
not typically held for sale in the ordinary course of business. 


3. Royalties 


Royalty income is exempt from unrelated business income tax under 
section 512(b)(2), unless the royalty is received from a subsidiary 
controlled by the tax-exempt organization. Royalties include payments 
for the use of an organization’s trademarks, copyrights, service marks 





53. Id. 

54. Id. 

55. Tech. Adv. Mem. 7,840,072 (no date given). 

56. Id. See also Rev. Rul. 80-298, 1980-2 C.B. 197, holding income received by a 
university from leasing its stadium to a professional football team not within the rental 
income exclusion of section 512(b)(3) because the university also provided utilities, 
grounds maintenance, linen and stadium security services. See also Rev. Rul. 80-297, 
1980-2 C.B. 196, holding lease income excludable from unrelated business income when 
a school leased its tennis courts and dressing rooms to a private organization for use as 
a summer tennis club, but did not administer the club or provide coaching or any other 
services. However, when the school itself opened the facilities to the public and provided 
administrative and coaching staff, the income was taxable because the operation of the 
tennis club was not substantially related to the school’s educational purpose and did not 
fall within the rental income exclusion because of the services rendered. 

57. LR.C. § 512(b)(5) (Supp. IV 1986). 

58. See I.R.C. § 512(b)(4) and § 514 (Supp. IV 1986). 

59. LR.C. § 512(b)(2), (13) (Supp. IV 1986). 
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or trade names. Royalty income must be passive income." If an exempt 
organization has retained the right to approve the use of its trademark 
or copyright, such approval will not cause the payments to lose their 
characterization as royalty income.* However, if an organization retains 
control over the business enterprise to which it has licensed the use of 
its name, the income it receives will be considered payment for a sale 
of services.® Likewise, when a licensing agreement between an exempt 
organization and a business enterprise is solely for endorsement of 
products and not for the use of the exempt organization’s trademarks, 
copyrights, logos, or the like, the payments the organization receives 
will be considered compensation for services rendered and will not be 
within the royalties exclusion of section 512(b)(2).™ 

To be a royalty, a payment must relate to a valuable right. An 
exempt organization must prove it has both beneficial and legal title 
to a patent before income received from an assignment of the patent 
will qualify as a royalty. For example, in Revenue Ruling 73-193,° 
an exempt organization was established to promote inventions made 
by the faculty and staff of educational and scientific institutions. The 
inventors assigned title to their inventions to the organization, which 
then promoted the inventions and entered into licensing agreements 
with business entities. The promotional organization collected the roy- 
alties paid on the licensing agreements, retained a portion of the 
royaliies, and remitted the remainder to the inventors. At the conclusion 
of the promotion period, title to the patents was reconveyed to the 
inventors. The I.R.S. held that, because the promotional organization 
had only ‘‘bare legal title’’ to the patents, the income retained by the 
organization from the licensing fees was not royalty income exempt 





60. Fraternal Order of Police, Ill. State Troopers Lodge No. 41 v. Commissioner, 833 
F.2d 717, 723 (7th Cir. 1987). 

61. Id. 

62. Rev. Rul. 81-178, 1981-2 C.B. 135. 

63. 833 F.2d at 723. A fraternal police organization (FOP) entered into an agreement 
with an ‘‘organization services corporation’’ (OSC) to publish a magazine. OSC retained 
twenty percent of advertising receipts for ads it solicited in the magazine and remitted 
the balance to FOP. FOP claimed its advertising receipts were non-taxable because the 
advertising was related to its tax exempt purpose; and further argued that if the money 
was held to be unrelated income it should still be non-taxable as a royalty under 
section 512(a)(1). The court rejected both arguments. It first applied the reasoning of 
American College of Physicians, supra note 25, holding the advertising sales not related 
although the magazine itself was related to the organization’s exempt purpose. It then 
rejected the argument that the advertising payments were royalties. Because FOP had the 
power to appoint the editor of the magazine, had final authority over the editorial content 
of each issue, and could oversee and control the program’s bank account, the court 
determined that FOP’s role was clearly an active one and thus any monies received were 
not royalties, but fees for services. 

64. Rev. Rul. 81-178, 1981-2 C.B. 135. 

65. Id. 

66. Rev. Rul. 76-297, 1976-2 C.B. 178. 

67. Rev. Rul. 73-193, 1973-1 C.B. 262. 
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from taxation, but rather constituted fees for development and manage- 
ment services. 


4. Research 


All income a university or university hospital derives from research 
performed for any person is excluded from unrelated business income, 
as is income a tax-exempt college earns from research conducted for 
the United States, for any federal agency, or for a state or any political 
subdivision of a state.® Research includes both fundamental and applied 
research.”° However, the definition does not include product or material 
testing performed by an exempt organization as a service to a commer- 
cial business or manufacturer, when the purpose of the testing is to 
increase or ensure the marketability of the product.”’ The rationale for 
this limitation is that such testing, even when based on safety standards, 
principally serves the commercial interests of the business or manufac- 
turer and only incidentally serves the public interest.’ 


5. The ‘‘Convenience Exception’’ of Section 513 


Of the three exceptions to unrelated business income in section 513, 
most significant to universities and colleges is the ‘‘convenience ex- 
ception.’’ This exception states that ‘‘unrelated trade or business’’ does 
not include any trade or business carried on by a college or university 
primarily for the convenience of its members, students, patients, officers 
or employees.”? Activities which have been found to fall within this 
exception include: (1) the operation of a laundry by a university hospital 
for hospital linens and the garments used by patients and hospital 
employees;”* (2) the operation of campus soft drink and food vending 
machines and laundromat facilities;’> (3) the operation of campus dining 
facilities to the extent that they are used by students, faculty, and 
staff;7° and (4) the rental of dormitory rooms and similar accommoda- 
tions for students.”” Many of these activities would also be exempt 
under the ‘‘substantially related’’ test. 

The sale by a university bookstore of articles which are unrelated to 
the educational purpose of the university (for example, toiletries, clothes, 
and watches) may also fall within the ‘‘convenience exception.’’ How- 





. LR.C. § 512(b)(8) (Supp. IV 1986). 

. Treas. Reg. § 1.512(b)-1(f)(1) (1987); see also Rev. Rul. 54-73, 1954-1 C.B. 160. 
. Rev. Rul. 54-73, 1954-1 C.B. 160. 

. Rev. Rul. 68-373, 1968-2 C.B. 206; Rev. Rul. 78-426, 1978-2 C.B. 175. 

. Rev. Rul. 78-426, 1978-2 C.B. 175; see also Priv. Ltr. Rul. 8,409,055 (Nov. 29, 


. LR.C. § 513(a)(2) (Supp. IV 1986). 
. Treas. Reg. § 1.513-1(e)(3) (1987). 
. Rev. Rul. 81-19, 1981-3 C.B. 353. 
. Rev. Rul. 58-194, 1958-1 C.B. 240. 
. Rev. Rul. 76-33, 1976-1 C.B. 169. 
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ever, the I.R.S. will base its determination on whether the bookstore is 
used primarily or exclusively by students, and not primarily by the 
public at large; whether the articles are ‘‘expendable,’’ (that is, require 
frequent purchase); and whether the bookstore is located in an area 
convenient to other commercial facilities selling similar products.” 


C. Allocating Expenses Attributable to Dual Use of Facilities 


In some situations university facilities may be used partly for an 
exempt purpose and partly for an unrelated trade or business. For 
example, a school may lease its facilities to a commercial business 
which conducts a ten-week tennis camp, providing meals and other 
services. This prevents the income received from the camp from falling 
within the section 512 exception for rents received from real property.” 
In such a case, the income from the tennis camp will be taxable as 
unrelated business income, and the income received from the use of 
the facility by the college during the remainder of the academic year 
for its educational purpose will be tax exempt.®*° 

Expenses, depreciation, and similar items attributable to the facilities 
are allocated on a ‘‘reasonable basis’’ between uses of facilities or 
personnel both to carry on the exempt activities and to conduct unre- 
lated trade or business activities.*’ The portion allocable to the unrelated 
trade or business activity may be deducted in computing unrelated 
business income tax.®? 

The amount of deductions attributed to the unrelated use is properly 
figured using an ‘‘actual use”’ allocation formula.** Under this formula, 
direct expenses specifically identified with the taxable unrelated use 
are deducted from the total amount of unrelated income, while indirect 
expenses (those which cannot be clearly attributed to specific events 
and fixed expenses such as depreciation, salaries and repairs) are 
divided between the related and unrelated uses based on the amount 





78. See Rev. Rul. 58-194, 1958-1 C.B. 240, holding that a bookstore located on 
campus and serving almost exclusively students and faculty members fell within the 
convenience exception. See also Tech. Adv. Mem. 8,004,010 (no date given). The I.R.S. 
scrutinized a bookstore’s sale of books, stationery and writing supplies, toiletries, pho- 
nograph records, watches and television rentals. It held that the sale of books, writing 
supplies and phonograph records was substantially related to the educational purpose of 
the university and that the toiletries and televisions were expendable and therefore 
appropriate for sale under the convenience exception. The televisions were classified as 
expendable because they were leased on a short-term basis. However, the I.R.S. held 
that the sale of the watches neither contributed towards the accomplishment of the 
University’s exempt purpose, nor qualified under the convenience exception because 
they were not expendable and because of the close proximity of the bookstore to other 
commercial stores where watches could be purchased. 

79. See Rev. Rul. 76-402, 1976-2 C.B. 177. 

80. Id. 

81. Treas. Reg. § 1.512(a)-1(c) (1987). See also Rev. Rul. 76-402, 1976-2 C.B. 177. 

82. Id. 


83. Rensselaer Polytechnic Inst. v. Commissioner, 732 F.2d 1058, 1060 (2d Cir. 1984). 
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of time the facility was employed for each use.* The total amount of 
indirect expenses attributable to taxable unrelated uses is determined 
by multiplying the total amount of indirect expenses by the total number 
of hours the facility was used for unrelated taxable events and then 
dividing this figure by the total number of hours the facility was used 
for all events.®° If the unrelated trade or business is carried on simul- 
taneously with a nontaxable activity, the expenses, depreciation and 
similar items attributable to the conduct of the exempt activity may not 
be deducted in computing unrelated business income.* 


II. STATE REGULATION AND LITIGATION INVOLVING UNFAIR COMPETITION 


Compliance with unrelated business income tax laws will not alone 
be sufficient, in the eyes of small business leaders, to address the 
problem of college and university ventures which they view as unfairly 
competitive. Increasingly, business persons are lobbying legislators to 
restrict the ability of colleges and universities and other state entities 
to engage in competitive sales practices. In addition, individuals or 
local government entities are taking more direct action, suing to enforce 
or have reinterpreted existing laws to preclude or punish sales practices. 


A. Litigation 


A group of Ashland, Oregon, motel and hotel operators, taxi drivers, 
and caterers challenged the statutory authority of Southern Oregon State 
College (SOSC) to provide non-student groups attending the Ashland 
Shakespearean Festival housing, food, and transportation.*” The case 
turned on the construction of an Oregon Statute which authorized the 
Board of Higher Education to use college dormitories and other build- 
ings for ‘“‘higher education.’’** The trial court interpreted ‘‘higher ed- 
ucation’’ to mean that SOSC’s dormitories and services could be offered 
only to students enrolled at Oregon educational institutions and not to 
groups whose members were not Oregon students, regardless of the 
educational purpose of the non-student groups.®*® The court of appeals 
rejected this interpretation. It held that by not defining ‘‘higher edu- 
cation’ within the statute, the legislature had intended to delegate 
authority to the Board to define the term.°° Review was limited to 
ascertaining if the Board’s chosen interpretation of ‘‘higher education’”’ 
was within the Board’s discretion and not inconsistent with the Board’s 





84. Id. 

85. Id. 

86. Treas. Reg. § 1.512(a)-1(d)(1), (2) (1987). 

87. Jansen v. Atiyeh, 87 Or. App. 617, 743 P.2d 765 (1987), modified, 89 Or. App. 
557, 749 P.2d 1230 (1988). 

88. 743 P.2d at 768. 

89. Id. at 769 n.9, 770. 

90. Id. at 768, 769. 
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constitutional or statutory authority.’ Since other Oregon statutes pro- 
vided that the Board of Higher Education could ‘‘maintain cultural 
development services’’ and ‘‘offer extension activities,’’ the court held 
that ‘‘the statutory scheme relating to higher education contemplates 
that the system may offer more than traditional formal degree pro- 
grams,’’ and thus the rental of the SOSC dormitories to non-student 
groups having an educational mission—attendance at the Festival—lay 
within the statutory authority of the Board of Higher Education.* 

In a stricter construction of a college’s statutory authority, the Cali- 
fornia Superior Court, in First Street Books v. Marin Community College 
District,» held that the sale by Marin County Community College 
District bookstores of any items other than textbooks, supplementary 
textbooks, reference books and trade books required or recommended 
for college or community education classes exceeded the statutory 
authority of the community college district.* The suit was brought by 
the owners of bookstores located near the College of Marin, operated 
by the Community College District, upon their discovery that the college 
had entered into an agreement with Barnes and Noble for the operation 
of a full-service bookstore.® 

The court based its ruling on the California Education Code section 
which authorizes the governing board of any community-college district 
to establish a bookstore for the ‘‘purpose of offering for sale textbooks, 
supplementary textbooks, school supplies, confectionery items, and 
related auxiliary school supplies and services.’’** The court strictly 
construed the statute, holding that by specifically enumerating text- 
books and supplementary textbooks, the legislature restricted book sales 
by community colleges to those types of books.®’ The court also em- 
phasized that the community-college district’s own written policy stated 
the district’s intention not to compete with ‘‘merchants offering services 
to the general community.’’** Under this ruling, works of literature that 
would qualify as substantially related to the college’s educational pur- 
pose under the UBIT provisions could not be sold unless assigned as 
readings for or supplemental to a specific course. 





91. Id. at 769. 

92. Id. 

93. Civ. No. 129704 (Marin County Superior Court, Oct. 27, 1987) (on appeal to 1st 
Dist. Ct. of Appeal, Civ. No. A 040727). 

94. Civ. No. 129704 (Judgment, Oct. 27, 1987) at 2. 

95. Civ. No. 129704 (Tentative Decision, Oct. 2, 1987) at 1, 3. 

96. Id. at 2 (citing CaL. Epuc. Cope § 81676 (West 1978)). 

97. Id. at 4. 

98. Id. at 2. The court also rejected a claim by the community college district that a 
limitation of the type of books sold by the bookstores would violate the defendant’s first 
amendment rights, as well as those of potential customers of the bookstores. This 
argument was rejected on the ground that a campus bookstore is not a public forum, 
and therefore an injunction as to the type of books sold will not violate the first 
amendment, as long as the injunction is reasonable in scope and content neutral, as the 
court held the injunction in this case to be. Id. at 2. 
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Courts also address unfair competition through challenges to the 
property tax exemptions which states provide to non-profit entities 
operated exclusively for charitable purposes. For example, in Utah 
County v. Intermountain Health Care, the Utah Supreme Court held 
that a non-profit entity exclusively serves a charitable purpose and thus 
is entitled to a property tax exemption as provided by the Utah Con- 
stitution only if it demonstrates that it has made a gift to the community, 
‘‘either by a substantial imbalance in the exchange between the charity 
and the recipient of its services or in the lessening of a government 
burden through the charity’s operation.’’!° 

The court set out seven factors to be weighed in determining if an 
entity exclusively serves a charitable purpose: (1) whether the stated 
purpose of the entity is to provide service without expectation of 
material reward; (2) whether and to what extent the entity is supported 
by donations and gifts; (3) whether the recipients of the services 
provided by the entity are required to pay for the services; (4) whether 
the entity receives income in excess of its expenses; (5) whether the 
beneficiaries of the services are restricted; (6) whether dividends, some 
other form of financial benefit, or assets of the entity will fall to private 
interests in the event of dissolution of the entity; and (7) whether the 
entity is organized and operated so that any commercial activities are 
subordinate or incident to the charitable ones.’™ 

Applying these factors to two non-profit hospitals, the court held 
that the hospitals were not used exclusively for charitable purposes and 
thus were not entitled to a property tax exemption.’ Factors of partic- 
ular importance to the court were that the hospitals’ revenues primarily 
derived from patient charges, that most patients were required to pay 
for their care, and that the hospitals’ rates were comparable to rates 
charged by similar for-profit hospitals..°* Furthermore, the hospitals 
had accumulated capital over and above their operating costs, which 
extra capital was not necessarily funneled back into the community.’ 
Although the hospitals certainly provided a benefit to the community, 
serving a useful purpose must not be confused with providing a gift to 
the community;’ meeting a public need by providing services ‘‘cannot 
be the sole distinguishing characteristic that leads to an automatic’’ 
property tax exemption.’° The factors used by the court in denying 
tax-exempt status to those hospitals could be applied to private colleges 
and universities currently enjoying tax-exempt status under similar state 
statutory and constitutional provisions. 





99. 709 P.2d 265 (Utah 1985). 

100. Id. at 269 (citing UTAH Const. art. XIII, § 2). 
101. Id. at 269, 270. 

102. Id. at 272-76. 

103. Id. at 274-75. 

104. Id. at 276. 

105. Id. 

106. Id. 
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B. Legislation 


The other avenue for addressing unfair competition by nonprofits at 
the state level is through legislation. Seven states have already acted.’” 
For example, Arizona prohibits competition with private enterprises 
unless the provision of the goods or services offers a valuable educa- 
tional or research experience for students as part of their education.’ 
The law created a private enterprise review board to, among other 
things, receive written complaints of violations of this legislation, and 
to transmit complaints received to the state agency, university, or 
community college alleged to be in violation.’ The educational insti- 
tution has the burden to substantiate why the activity serves as a 
valuable educational or research experience for its students.’*° The board 
is empowered to hold public hearings on complaints, to determine 
whether the agency, university, or community college is in violation 
of law and to issue a written report of its findings to the complainant.'" 

Illinois prohibits by statute colleges and universities from selling 
goods that compete on a significant level with private community 
businesses.'!? The statute does not, however, prohibit the sale of items 
commonly sold by the institutions, including but not limited to books, 
food, beverages, or items connected with the operation of the institu- 
tion.'** A primary objective of the statute was to limit the ability of 
state universities to seil computers to faculty and students. 

Colorado prohibits institutions of higher education from providing to 
persons other than students, faculty or staff, goods, services or facilities 
available from private enterprise, unless that provision offers students 
a valuable educational or research experience or fulfills the institution’s 
public service mission.'™* 

By Senate resolution Louisiana has requested the Board of Regents 
to develop a grievance procedure for those business owners claiming 
injury from unreasonable competition from colleges and universities.'*® 
Using a more specific approach, Idaho has taken a step toward regu- 
lating state agencies, including public colleges and universities, by 
prohibiting the sale of hearing aids for profit by nonprofit organiza- 
tions.1?® 





107. These states are: Arizona, Colorado, Idaho, Illinois, Iowa, Louisiana, and Wash- 
ington. Discussed infra notes 108 through 121 and accompanying text. 

108. Ariz. Rev. Stat. ANN. §§ 41-2751 to -2754 (Supp. 1988). 

109. Id. at § 41-2754. 

110. Id. 

111. Id. 

112. ILL. ANN. Stat. ch. 144, para. 252 (Smith-Hurd 1986). 

113. Id. 

114. 1988 Colo. Sess. Laws 1009. 

115. S. Con. Res. 125, 11th Leg., Reg. Sess., 1985 Journal of the Senate of the State 
of Louisiana at 87-88. 

116. IDAHO CobE § 54-2902(d) (Interim Supp. 1988). 
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Iowa has enacted one of the broadest limitations, prohibiting state 
agencies, including public colleges and universities, unless otherwise 
specifically authorized by statute, rule, ordinance, or regulation, from 
manufacturing, selling, leasing, or otherwise disposing for sale goods 
or services that are offered by private enterprise, unless consumption 
or use of the goods and services is exclusively by the state agency.'”” 
The State Board of Regents may exempt the provision of services under 
certain conditions, such as when the provision of those goods and 
services directly and reasonably relates to the educational mission of 
the institution.'® 

The State of Washington requires that state colleges and universities 
regulate themselves.*® Institutions of higher education, in consultation 
with local business organizations and representatives of the small busi- 
ness community, must develop policies defining the legitimate purposes 
for which goods, services, and facilities may be sold or used, must 
develop a mechanism for reviewing current and proposed activities for 
consistency with institutional policies, and must develop a mechanism 
for receiving, reviewing, and responding to inquiries from private 
businesses questioning the institutions’ commercial activities.12° The 
statute identifies some generalized criteria that institutions must use in 
developing their policies.’ 

Institutions of higher education must therefore be cautious of their 
activities, not only from the viewpoint of tax liability under UBIT, but 
from the perspectives of local court and legislative actions. Since the 
trend of external challenge is evident, internal regulation is required. 


III. INSTITUTIONAL REGULATION 


The primary mission of a college or university can succinctly be 
described as the preservation, development, and dissemination of 
knowledge. In other arenas, its mission is described simply as teaching, 
research, and service. Sales of goods and services by a college or 
university which support this educational mission, should be appro- 
priate, and incidental revenues therefrom nontaxable. 





117. H.F. 529, 72d Gen. Assem., Reg. Sess., 1988 Iowa Legis. Serv. 492 (West). 

118. Id at 493. 

119. WasH. REv. CoDE §§ 28B.63.010 to 28B.63.050 (1987). 

120. Id. at § 28B.63.030. 

121. Id. at § 28B.63.040. In formulating its policies the institution must determine 
that the proposed sale of goods or services is directly related to the institution’s ‘‘instruc- 
tional, research or public service mission’’ and that fees to be charged for the items 
reflect all direct and indirect costs, including overhead. Id. If sale is to the general 
public, the price set by the institution must take into account the price of such items in 
the private marketplace. Id. If the goods or services are to be made available only to 
faculty, students, staff, patients or invited guests, the institution must determine that the 
provision of such goods or services represents a ‘‘special convenience’’ to the campus 
community or facilitates extra-curricular or on-campus life, and that adequate security is 
in place so that only those persons may purchase the goods or services. Id. 
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The conflict occurs over the interpretation of whether certain sales 
or services are necessarily related to the institution’s mission. From an 
institutional perspective, the relatedness test could be applied broadly; 
from an Internal Revenue Service perspective, the test is technical; 
from the perspective of a local small business owner, the test is close 
to irrelevant, because whether related or not, any sale or service program 
is competitive. These perspectives must be balanced sensitively. 

Colleges and universities, public and private, depend enormously on 
the private sector. Businesses and business owners support educational 
institutions in numerous ways. As key influences that can, if cultivated, 
be critically important when legislative issues arise, they wield sub- 
stantial political influence. Angering the business community can lead 
to negative impacts in the legislature and restrictive legislative actions, 
examples of which have already been described.’ It is in an institu- 
tion’s best interest to work with local or state business organizations 
toward self-regulation of its sales and services. 

Recognizing the growing national concern over institutional sales 
practices, the National Association of College and University Business 
Officers appointed a Task Force on Business Competition, which issued 
a model ‘‘Policy Statement and Guidelines on Educational Business 
Activities of Colleges and Universities.’’!2* The underlying premise of 
the model policy is that self-regulation best ensures that institutions do 
not undertake sales activities unrelated to their educational mission. 
The Guidelines identify three conditions for a college or university to 
undertake or continue a sales or service practice: 


(1) The activity is deemed to be an integral part in the institu- 
tion’s educational, research, public service, and campus sup- 
port functions, and other educational and support activities, 
without regard to profit. 

The activity is needed to provide an integral good or service 
at a reasonable price, on reasonable terms, and at a convenient 
location and time. 

The activity is carried out for the primary benefit of the 
campus community but with sensitivity to the total commu- 
nity.1*4 


These guidelines suggest that each institution of higher education 
should establish its own internal mechanism to examine its sales and 
services activities to ensure that each meets the criteria for continuation, 
and review all newly proposed activities to ensure their conformance 
with established criteria. In other words, if an activity is legitimately 
and substantially related to the educational mission, and the service or 





122. See supra notes 107 to 121 and text accompanying. 
123. NACUBO Special Action Report 87-6 (Sept. 1987). 
124. Id. 
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good cannot be obtained outside at a more economical price, the college 
or university would be free to engage in the practice. But if simply a 
money-making practice, only tangentially related to the educational 
program, the institution should avoid it. 

This does not say colleges and universities should avoid all for-profit 
ventures. It says that a college runs a serious political risk when it 
engages in a profit motivated activity. But an institution is free to take 
that risk and suffer the consequences, as long as it does so knowingly. 
In choosing to engage in unrelated business activities, institutions must 
recognize their obligation under federal law to report the income on 
Form 990T, and, of course, pay the requisite tax. To do so carries real 
cost implications, not just in terms of tax payments, but in terms of 
institutional commitment. 

As earlier discussed, facilities that have dual-use purposes may have 
fixed costs apportioned to the profit and nonprofit activities. To accu- 
rately reflect these costs, with a view in many cases to reducing tax 
liability, institutions must strictly account for their costs. For most 
institutions, this will require substantial new efforts to strengthen cost- 
accounting practices. More costs in auditing activities and accounting 
for the taxable income (not to mention completing tax forms and 
responding to IRS audits) will be required. In all this, an institution 
must weigh whether the benefits justify the financial and political costs. 


SUMMARY 


It is inevitable that the unrelated business income provisions of the 
Internal Revenue Code will be revised in the next several years. The 
Oversight Subcommittee of the House Ways and Means Committee has 
identified the convenience exception, bookstore sales, computer resales, 
travel programs, applied product testing, and other areas as candidates 
for change. Simultaneously, state legislatures are examining statutory 
limitations to college and university sales practices in response to active 
and organized lobbying from the small business community. Unfair 
competition is increasingly the watchword to which higher education 
institutions must be attuned. 

Colleges and universities must examine their practices and adopt 
policies which both regulate their own activities and establish the 
competitive boundaries they will not cross; and, they must adopt those 
policies in a working consultation with local private business chambers 
for these policies to be both operationally and politically effective. 
Simultaneously, colleges and universities must establish internal ac- 
counting systems to enable them to better apportion costs to taxable 
activities, as well as enable them to report unrelated business income. 
In no other area is the concern that ‘‘we are being watched’’ more true. 
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‘‘For the redress of every wrong there is a remedy.’” 


INTRODUCTION 


A legal issue of current concern to copyright owners, state users of 
copyrighted materials, and copyright lawyers is whether a state, state 
agency or state institution may be sued for copyright infringement, 
or whether the state is immune from suit under the eleventh amend- 
ment to the United States Constitution. One court has held that a state 
university and its employees are not immune from a copyright in- 
fringement suit; immunity from liability for infringement was waived 
by the Copyright Act. Other courts, however, have held that the 
eleventh amendment bars a copyright infringement action against a 
state.* 

This article briefly examines the eleventh amendment to the United 
States Constitution, analyzes the current case law on point, discusses 
the practical ramifications of an eleventh amendment immunity, and 
suggests solutions to the problem. 


THE ELEVENTH AMENDMENT 


The eleventh amendment to the United States Constitution states 
that ‘‘the Judicial power of the United States shall not be construed 
to extend to any suit in law or equity, commenced or prosecuted 
against one of the United States by Citizens of another State, or by 
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3. BV Eng’g v. UCLA, 675 F. Supp. 1246 (C.D. Ca. 1987), aff'd, 858 F.2d 1394 (9th 
Cir. 1988); Richard Anderson Photography v. Radford Univ., 633 F. Supp. 1154 (W.D. 
Va. 1986); Woelffer v. Happy States of Am., Inc., 626 F. Supp. 499 (N.D. Ill. 1985); 
Mihalek Corp. v. Michigan, 595 F. Supp. 903 (E.D. Mich. 1984), aff’d on other grounds, 
814 F.2d 290 (6th Cir. 1987). 
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Citizens or Subjects of any foreign State.’’* Whether the eleventh 
amendment prohibits a federal court from hearing a case in which the 
plaintiff is suing his domicile under federal question jurisdiction was 
not addressed by the United States Supreme Court until ninety-two 
years after its enactment. Hans v. Louisiana held that the eleventh 
amendment barred such suits.® 

In a series of cases beginning in 1883, the Supreme Court narrowed 
the application of the eleventh amendment in four important respects. 
First, the principle that a state could waive its sovereign immunity 
was established.* Second, the eleventh amendment was held not to 





4. U.S. Const. amend. XI. The event which precipitated the ratification of the 
eleventh amendment in 1798 began with the enactment of article III, section 2 of the 
Constitution. This section grants federal courts subject matter jurisdiction over federal 
questions and party jurisdiction based upon diversity of citizenship. The question of 
whether article III, section 2 conferred jurisdiction to federal courts when a state was 
being sued by a citizen of another state in a non-federal question case was decided in 
Chisholm v. Georgia, 2 U.S. (2 Dall.) 419 (1793) by a four-to-one vote holding that the 
State of Georgia was subject to federal jurisdiction. The reaction to Chisholm was 
immediate and strong; the day after Chisholm was announced, a Constitutional amend- 
ment which was a predecessor to the eleventh amendment was proposed. See generally, 
I. ELLIOT, DEBATES ON THE ADOPTION OF THE FEDERAL CONSITIUTION (1988). In 1875 Congress 
granted federal courts federal question jurisdiction. Judiciary Act of 1875; F. MCDONALD, 
Novus Orpo SECLORUM 254-58 (1985); Gibbons, The Eleventh Amendment and State 
Sovereign Immunity: A Reinterpretation, 83 CoLuM. L. REv. 1889 (1983). 

5. 134 U.S. 1, 10 S. Ct. 504 (1890). Hans, a citizen of Louisiana, sued the State of 
Louisiana to recover money owed on state-issued bonds. The Court held that the eleventh 
amendment barred the suit. The Court’s opinion in Hans was not based on a literal 
reading of the eleventh amendment, which prohibits suits by citizens of another state or 
country, but does not mention suits by citizens of the state being sued. Rather, Hans 
was decided based upon the concept of state sovereignty. The decision was based on 
two propositions. First, article III, section 2 of the Constitution was not intended to grant 
federal courts jurisdiction over states. Second, the eleventh amendment was enacted to 
bar federal jurisdiction in cases brought against state governments to enforce state debts, 
and thus to overturn Chisholm v. Georgia, 2 U.S. (2 Dall.) 419 (1793), see supra note 4. 
Both of these conclusions are suspect. 

First, it is by no means clear that the delegates to the ratification convention enacted 
article III, section 2 on the assumption that it would not abrogate state sovereign 
immunity. Justice Bradley supported his position by citing the positions taken by 
Madison, Hamilton, and Marshall. However, in none of these quotations was the question 
of federal question jurisdiction addressed. All three expressly limited their remarks to 
cases when a state. was being sued by a citizen of another. 

Second, the traditionalists’ interpreted the wording: ‘‘The judicial power shall not 
be construed to extend to ...’’ as giving the eleventh amendment a retroactive effect, 
thereby protecting states from paying debts resulting from the Revolutionary War. The 
revisionists, however, contended that the eleventh amendment was not intended to 
abrogate states’ liability for wartime debts. By 1794, four years before ratification of the 
eleventh amendment, the federal government had assumed over two-thirds of the states’ 
debts and the states for the most part were willing and able to pay the remainder of the 
debts. C. Jacoss, THE ELEVENTH ADMENDMENT AND SOVEREIGN IMMUNITY 69 (1972). See 
generally, Nowak, The Scope of Congressional Power to Create Causes of Action Against 
State Governments and the History of the Eleventh and Fourteenth Amendments, 75 
Cotum. L. REv. 1426 (1975). 

6. Kennecott Copper Corp. v. State Tax Comm’n, 327 U.S. 573, 66 S. Ct. 745 (1946); 
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prohibit suits against political subdivisions of the states.’ Third, the 
eleventh amendment does not prohibit a state from being sued by the 
United States.* Fourth, the eleventh amendment does not prohibit 
Congress from enacting appropriate legislation to enforce the substan- 
tive provisions of the fourteenth amendment.’ Perhaps the most note- 
worthy interpretation of the eleventh amendment occurred in 1908 in 
Ex parte Young,’° which held that a suit against a state officer to 
enjoin that officer from violating a federal law was not a suit against 
the State, and thus was not barred by the eleventh amendment. Ex 
parte Young has been used extensively against state officers in section 
1983 civil rights actions." 





Ford Motor Co. v. Dept. of Treasury of Indiana, 323 U.S. 459, 65 S. Ct. 347 (1945); 
Great Northern Ins. Co. v. Read, 322 U.S. 47, 64 S. Ct. 873 (1944); Smith v. Reeves, 
178 U.S. 436, 20 S. Ct. 919 (1900); Clark v. Barnard, 108 U.S. 436, 447, 2 S. Ct. 878, 
883 (1883); for a survey of waiver problems, see Scatterday, States-Waiver of Immunity 
to Suit with Special Reference to Suits in Federal Courts, 45 Micu. L. REv. 348 (1947). 

7. Kennecott Copper Corp. 327 U.S. 573, 66 S. Ct. 745; Lincoln County v. Luning, 
133 U.S. 529, 10 S. Ct. 363 (1890). 

8. Monaco v. Mississippi, 292 U.S. 313, 54 S. Ct. 745 (1934). 

9. Fitzpatrick v. Bitzer, 427 U.S. 445, 96 S. Ct. 2666 (1976). 

10. 209 U.S. 123, 28 S. Ct. 441 (1908). Young creates a convenient fiction that by 
suing the state officer rather than the state, the federal courts may reach a result which 
would otherwise be unconstitutional. The Court in Young stated: 

If the act which the state Attorney General seeks to enforce be a violation of 
the Federal Constitution, the officer in proceeding under such enactment comes 
into conflict with the superior authority of that Constitution, and he is in that 
case stripped of his official or representative character and is subjected in his 
person to the consequences of his individual conduct. The State has no power 
to impart to him any immunity from responsibility to the supreme authority of 
the United States. 
Id. at 159-60, 28 S. Ct. at 454. 
One commentator has noted: 
Ex parte Young crystallized the role of the federal courts. By legerdemain, it 
solved a constitutional riddle, how the eleventh and fourteenth amendments 
can coexist. The solution was Procrustean, dwarfing the eleventh. No more 
would the states attend the federal courts at their leisure. Now the states could 
be hauled there pseudonymously in the name of their hired hands, their own 
officialdom, high and low. Ex parte Young marks the conversion of the federal 
courts to guardians against state incursions, errant or marauding. 
Liechtenstein, Retroactive Relief in the Federal Courts Since Edelmand v. Jordan: A Trip 
through the Twilight Zone. 32 CasE W. RES. 364, 369 (1982) (quoting Wechsler, Federal 
Courts, State Criminal Law and the First Amendment, 49 N.Y.U.L. REv. 740, 776-77 
(1974)). 

11. 42 U.S.C. § 1983 (1982). A § 1983 action for money damages will be barred by 
the eleventh amendment if the state is the real party in interest. Under the Young doctrine 
the eleventh amendment does not prevent actions against state officials for equitable or 
declaratory relief. See generally, C. ANTIEAU, FEDERAL Civit RIGHTS, CiviL PRACTICE 622 
(1980). The eleventh amendment prohibits federal courts from granting retroactive relief 
for payment of wrongfully withheld funds if the funds are likely to come from the state 
treasury. The distinction between retroactive and prospective relief is difficult to apply. 
For an analysis of cases applying this distinction, see Liechtenstein, supra note 10. 
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In 1970 and 1972, the Supreme Court summarily affirmed, despite 
the eleventh amendment, three district court decisions requiring state 
directors of public aid to make retroactive payments to recipients." 
In 1974, however, the Court in Edelman v. Jordan*™ began a resurrec- 
tion of the eleventh amendment. Edelman held that the eleventh 
amendment barred a suit against two former directors of the Illinois 
Department of Public Aid. Justice Rehnquist dismissed the preceden- 
tial value of the earlier three cases because they were not orally 
argued.'* Edelman limited the ability of a plaintiff to avoid the elev- 
enth amendment bar by suing the state official rather than the state.’ 
Thus, Edelman signaled the Court’s renewed emphasis on the real- 
party-in-interest requirement, that the eleventh amendment would bar 
a federal case against a state official if the state was in fact the real 
party in interest.'® 





12. Carpenter v. Sterrett, 405 U.S. 971, 92 S. Ct. 1199, remanded to (N.D. Ind.) 
(unreported decision), aff'd sub nom. Sterrett v. Mothers and Childrens Rights Org., 409 
U.S. 809, 93 S. Ct. 68 (1972); State Dept. of Health and Rehabilitative Serv. v. Zarate, 
347 F. Supp. 1004 (S.D. Fla. 1971), aff'd, 407 U.S. 918, 92 S. Ct. 2462 (1972) (payments 
retroactive only to date of controlling case); Gaddis v. Wyman, 304 F. Supp. 717 (S.D.N.Y. 
1969), aff'd sub nom. Wyman v. Bowens, 397 U.S. 49, 90 S. Ct. 813 (1970) (per curiam). 

13. 415 U.S. 651, 94 S. Ct. 1347 (1974). In the five-four decision, Justices Rehnquist, 
Burger, Stewart, White and Powell were the majority; Brennan, Marshall, Blackmun, and 
Douglas dissented. 

Justice Rehnquist, writing for the majority, first reaffirmed Hans; the eleventh amend- 
ment applied to suits by a citizen of a state against the state. See supra note 5. He then 
addressed whether the amendment prohibited a federal court from enjoining a state 
official to pay respondents for benefits wrongfully withheld. Justice Rehnquist distin- 
guished Edelman from Ex parte Young. !n Ex parte Young, only prospective relief was 
requested. In Edelman, the prospective relief being requested was, in effect, an award 
of damages. Justice Rehnquist stated: 

We do not read Ex parte Young or subsequent holdings of this Court to 
indicate that any form of relief may be awarded against a state officer, no matter 
how closely it may in practice resemble a money judgment payable out of the 
state treasury, so long as the relief may be labeled ‘‘equitable’’ in nature. 

Id. at 666, 94 S. Ct. at 1357. 

Precedent for this distinction was sparse. Justice Rehnquist found support in two cases 
decided before Ex parte Young, which denied specific performance of a contract to which 
the state was a party. In re Ayers, 123 U.S. 443, 8 S. Ct. 164 (1887); Hagood v. Southern, 
117 U.S. 52, 6 S. Ct. 608 (1886). 

14. 415 U.S. at 670, 94 S. Ct. at 1359. Justice Rehnquist also distinguished Shapiro 
v. Thompson, 394 U.S. 618, 89 S. Ct. 1322 (1969). In Shapiro, the Court held that 
welfare benefits were unlawfully withheld, and affirmed an order for retroactive payments. 
In Justice Rehnquist’s opinion, Shapiro did not establish a precedent since it did not 
address the eleventh amendment issue. 415 U.S. 651, 670, 94 S. Ct. 1347, 1359 (1974). 

15. The Court has held the eleventh amendment did not bar a state official from 
being sued in federal court for violating a federal law. Osborn v. Bank of the United 
States, 22 U.S. (9 Wheat.) 738 (1824). Edelman also limited the use of waiver as a device 
for avoiding the eleventh amendment bar. 

16. Justice Rehnquist cited with approval Ford Motor Co. v. Department of Treasury, 
323 U.S. 459, 464, 65 S. Ct. 347, 350 (1945), in which the Court said, ‘‘When the action 
is in essence one for the recovery of money from the state, the state is the real, substantial 
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The Court has also tightened the standards for waiver or abrogation 
of a state’s eleventh amendment immunity. A waiver is a voluntary 
action on the part of the state. A state may waive its immunity by 
state statute,”7 by voluntary participation in a federally-funded pro- 
gram which requires consent to suit in federal court,’* or by being a 
party to a lawsuit.’® Abrogation is distinguishable from waiver in that 





party in interest and is entitled to invoke its sovereign immunity from the suit even 
though individual officials are nominal defendants.’’ 415 U.S. 651, 670, 94 S. Ct. 1347, 
1359 (1974). 

For more on the real party in interest requirement, see C. Jacoss, THE ELEVENTH 
AMENDMENT AND SOVEREIGN IMMUNITY 156-60 (1972), and Carrow, Sovereign Immunity in 
Administrative Law, 9 J.A.D.L. 1, 2 (1960). 

17. The Court has established a stringent requirement for finding a waiver of eleventh 
amendment immunity through a state statute or state constitution. In Atascadero State 
Hosp. v. Scanlon, 473 U.S. 234, 105 S. Ct. 3142 (1985), the Court held that article II, 
section 5 of the California Constitution, which provides: ‘‘Suits may be brought against 
the State in such manner and in such courts as shall be directed by law,”’ was insufficient 
to waive eleventh amendment immunity. The Court held that ‘‘in order for a state statute 
or constitutional provision to constitute a waiver of [e]leventh [ajmendment immunity, 
it must specify the State’s intention to subject itself to suit in federal court.’’ Id. at 241, 
105 S. Ct. at 3146, 3147. See also Florida Dept. of Health and Rehabilitative Services v. 
Florida Nursing Home Ass’n., 450 U.S. 147, 150, 101 S. Ct. 1032, 1034 (1981) (although 
a State’s general waiver of sovereign immunity may subject it to suit in state court, it is 
not enough to waive the immunity guaranteed by the eleventh amendment); Pennhurst 
State School & Hosp. v. Halderman, 465 U.S. 89, 99, 104 S. Ct. 900, 907 (1984) (‘‘[a] 
State’s constitutional interest in immunity encompasses not merely whether it may be 
sued, but where it may be sued’’). 

18. Atascadero held that section 505 of the Rehabilitation Act which provided rem- 
edies ‘‘to any person aggrieved by any act or failure to act by recipient of Federal 
assistance or Federal provider of such assistance’’ was insufficient to constitute a waiver 
as a condition of participating in a federally funded program. See also Florida Dept. of 
Health v. Florida Nursing Home Ass’n, 450 U.S. 147, 101 S. Ct. 1032 (1981) which held 
that an agreement under the Medicaid Act, 42 U.S.C. §§ 1396-1396p, in which the 
department ‘‘agrees to recognize and abide by all State and Federal Laws, Regulations, 
and Guidelines’’ was insufficient to constitute a waiver. 450 U.S. at 149-50, 101 S. Ct. 
at 1034. 

19. In Atascadero, the Court required ‘‘an unequivocal indication that the State 
intends to consent to federal jurisdiction’’ before finding a waiver of its eleventh 
amendment immunity. 473 U.S. at 238 n.1, 105 S. Ct. at 3145 n.1. See also Greene v. 
Mansour, 474 U.S. 64, 106 S. Ct. 423 (1985) (action by a state official which delays 
prospective injunctive relief will constitute a waiver); Toll v. Moreno, 458 U.S. 1, 102 
S. Ct. 2977 (1982) (a state university waived its eleventh amendment immunity by 
promising that if the trial court stayed its order pending appeal, it would make appropriate 
refunds of tuition if it lost the appeal); Ford Motor Co. v. Department of Treasury of the 
State of Indiana, 323 U.S. 459, 65 S. Ct. 37 (1945) (eleventh amendment may be raised 
for the first time in the Supreme Court, since a federal court can enjoin future violation 
of federal law); WJM v. Massachusetts Dep’t of Pub. Welfare, 840 F.2d 996 (1st Cir. 
1988) (the state waived its eleventh amendment immunity by filing a bankruptcy proof 
of claim). The state only waives its immunity for prospective benefits. See Buckhanon 
v. Percy, 708 F.2d 1209, 1216 (7th Cir. 1983) (payment of state benefits prior to court 
order retroactive); Nevels v. Hanlon, 656 F.2d 372, 377 (8th Cir. 1981) (pay and benefits 
from date of order allowed); Kimble v. Solomon, 599 F.2d 599, 605 (4th Cir. 1979) (state 
required to pay benefits after court’s decree entered on remand); Townsend v. Edelman, 
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abrogation is based on congressional power and not on state consent. 


In the 1960s the Court used the concept of constructive consent to 
allow the federal courts to hear some federal question cases against 
states, even though the states were not expressly mentioned in the 
statute. The swing away from constructive consent began in 1973 in 
Employees v. Missouri Public Health Department.?° The Employees 
Court held that Congress must make its intention ‘‘clear’’ if it seeks 
to require a state to waive its eleventh amendment immunity as a 
condition for participating in a federally-funded program. Employees 
was followed the next term by Edelman v. Jordan,”' in which the 
Court set a still higher requirement for finding a waiver by stating 
that ‘‘we will find waiver only where stated by the most express 
language or by such overwhelming implications from the test as will 
leave no room for any other reasonable construction.’’?? In Welch v. 
State Department of Highways and Public Transportation,”* the latest 
case in which the Court considered waiver, the Court affirmed the 
standard set forth in Edelman and overturned the concept of construc- 
tive consent. 

In 1984, in Pennhurst State School and Hospital v. Halderman, the 
Court required ‘‘an unequivocal expression of congressional intent’’ 
to find abrogation.** One year after Pennhurst, the Court in Atascadero 
State Hospital v. Scanlon refused to allow a federal suit against 
California State Hospital brought by a partially blind, diabetic person 
who was denied employment, allegedly due to his hardship, in vio- 
lation of the Rehabilitation Act of 1973.25 The Court cited Hans v. 
Louisiana,”* and reiterated that ‘‘the significance of this [aJmendment 
‘lies in its affirmation that the fundamental principle of sovereign 
immunity limits the grant of judicial authority in [aJrticle III’ of the 
Constitution.’’?’ 





518 F.2d 116, 120 (7th Cir. 1975) (payment prior to entry of injunctive relief barred); 
Vargas v. Trainor, 508 F.2d 485 (7th Cir. 1974) (state official’s promise, that the state 
would pay benefits wrongfully withheld if the court would not issue an injunction 
pending appeal, was sufficient to constitute a waiver of the eleventh amendment); Barnes 
v. Bosley, 625 F. Supp. 81, 86 (E.D. Mo. 1985) (‘‘The State’s neglect in asserting the 
eleventh amendment does not constitute an ‘unequivocal indication’ of its consent to 
suit.’’). 

20. 411 U.S. 279, 285, 93 S. Ct. 1614, 1618 (1973). 

21. 415 U.S. 651, 94 S. Ct. 1347 (1974). 

22. Id. at 673, 94 S. Ct. at 1361 (quoting Murray v. Wilson Distilling Co., 213 U.S. 
151, 171, 29 S. Ct. 458, 464 (1909)). 

23. 479 U.S. 811, 107 S. Ct. 2941 (1987). 

24. 465 U.S. 89, 99, 104 S. Ct. 900, 907 (1984), (quoting Quern v. Jordon, 440 U.S. 
332, 342, 99 S. Ct. 1139, 1146 (1979)). 

25. 473 U.S. 234, 105 S. Ct. 3142 (1985). In this five-to-four decision, Justices Powell, 
Burger, White, Rehnquist, and O’Connor upheld the eleventh amendment bar. Justices 
Brennan, Marshall, Blackmun, and Stevens dissented. The Rehabilitation Act is at 29 
U.S.C. § 794 (1986). 

26. 134 U.S. 1, 10 S. Ct. 504 (1890). 

27. Atascadero, 473 U.S. at 238, 105 S. Ct. at 3146 (citing Pennhurst State School & 
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Atascadero held that Congress may abrogate states’ constitutionally 
secured immunity from suit in federal court only by making its 
intention unmistakably clear in the language of the statute.2* Read 
literally, Atascadero sets a strenuous standard for finding abrogation. 

In the Court’s most recent eleventh amendment case, Welch v. State 
Department of Highways and Public Transportation,” the concept of 
constructive consent®® to suit in federal court by participation in 
federal programs was overturned. There has been a gradual evolution 
of states’ protection in Edelman, Pennhurst, Atascadero, and Welch, 
which were all five-to-four decisions. 

The Court split on basic issues. The dissenters, led by Justice 
Brennan, believe that Hans was incorrectly decided. Justice Brennan 
believes that the intent of the eleventh amendment was not to consti- 





Hosp. v. Halderman, 465 U.S. 89, 104 S. Ct. 900 (1984)). For the history of the eleventh 
amendment, see Justice Brennan’s dissent in Atascadero 473 U.S. at 247-302, 105 S. Ct. 
at 3150-78. The Supreme Court split over the eleventh amendment/state sovereignty issue 
has provided fertile ground for eleventh amendment scholarship. See M. REDISH, FEDERAL 
JURSDICTION: TENSIONS IN THE ALLOCATION POWER 139-68 (1980); L. TRIBE, AMERICAN CON- 
STITUTIONAL LAW 129-43 (1978); Amar, Of Sovereignty and Federalism, 96 YALE L.J. 1425 
(1987); Baker, Federalism and the Eleventh Amendment, U. Coto. L. REv. 139 (1977); 
Engdahl, Sense and Nonsense about State Immunity, 2 Const. Comm. 93 (1986); Field, 
The Eleventh Amendment and Other Sovereign Immunity Doctrines: Congressional Im- 
position of Suits Upon the States, 126 U. Pa. L. Rev. 1203 (1978); Flecher, A Historical 
Interpretation of the Eleventh Amendment: A Narrow Construction of an Affirmative 
Grant of Jurisdiction Rather than a Prohibition Against Jurisdiction, 35 STAN. L. REv. 
1033 (1983); Gibbons, The Eleventh Amendment and State Sovereign Immunity: A 
Reinterpretation, 83 CoLum. L. REv. 1889 (1983); Lehrer, Expanding the States Eleventh 
Amendment Immunity: A Comment on Atascadero State Hospital v. Scanlon, 20 CLEaAR- 
INGHOUSE REV. 2 (1986); Liberman, State Sovereign Immunity in Suits to Enforce Federal 
Rights, 1977 WasH. U.L.Q. 195; Nowak, The Scope of Congressional Power to Create 
Causes of Action Against State Government and the History of the Eleventh and Four- 
teenth Amendments, 75 CoLum. L. REv. 1426 (1975); Pagan, Eleventh Amendment 
Analysis, 39 Ark. L. REv. 447 (1986); Schoenfeld, The Applicability of the Eleventh 
Amendment Immunity under the Copyright Acts of 1909 and 1976, 36 Am. U.L. REv. 
163 (1986); Shapiro, Wrong Turns: The Eleventh Amendment and the Pennhurst Case, 
98 Harv. L. REv. 61 (1984); Swan, Eleventh Amendment Revisited: Suits Against State 
Government Entities and their Employees in Federal Court, 14 J.C.U.L. 1 (1987); Thorn- 
ton, The Eleventh Amendment: An Endangered Species, 55 IND. L.J. 293 (1980); Note, 
Congressional Abrogation of State Sovereign Immunity, 86 CoLuM. L. REv. 1436 (1986); 
Note, The Eleventh Amendment’s Lengthening Shadow Over Federal Subject Matter 
Jurisdiction: Pennhurst State School & Hospital v. Halderman, 34 De Paut L. REv. 515 
(1985); Note, ‘“‘Arms of the State’: Analysis in Eleventh Amendment Jurisprudence, 6 
REv. Lig. 193 (1987); Note, Death Knell for Judicially Protected State Sovereignty, 20 
SuFFOLK U.L. REv. 645 (1986); Note, Kentucky v. Graham: Eleventh Amendment Fictions 
are Alive and Well, 54 UMKC L. REv. 91 (1986); Comment, The Eleventh Amendment 
and State Damage Liability Under the Rehabilitation Act of 1973, 71 Va. L. REv. 655 
(1985); Comment, Confronting the Fictions of the Eleventh Amendment: Pennhurst State 
School and Hospital v. Halderman, 60 Wasu. L. REv. 407 (1985) 

28. 473 U.S. 234, 242, 105 S. Ct. 3142, 3147 (1985). 

29. 479 U.S. 811, 107 S. Ct. 2941 (1987). 

30. The Court had previously held that a state could constructively consent to suit 
in federal court. Pardon v. Terminal Ry., 377 U.S. 184, 84 S. Ct. 1207 (1964), Petty v. 
Tennessee-Missouri Bridge Comm’n, 359 U.S. 275, 79 S. Ct. 785 (1959). 
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tutionalize state sovereignty. In his view, the eleventh amendment 
does not bar a state from being sued in federal court under federal- 
question jurisdiction.*: Welch presented the first opportunity for the 
Court to examine Hans following the appointment of Justice Scalia. 
The petitioner in Welch did not assert, as a basis for reversing the 
judgment, that Hans had been incorrectly decided. Justice Scalia, 
therefore, voted with the majority but reserved judgment on Hans 
because the case presentation focused on other matters.*? The Court 
appears equally split over the standards set forth in Edelman and 
Atascadero for waiver and abrogation. Given the closeness of the votes 
and new appointments to the Court, these questions likely will soon 
be re-examined by the Court. 


COPYRIGHT INFRINGEMENT ACTIONS AGAINST A STATE 


The Constitution gives Congress the power to make laws concerning 
copyrights.** Under the Copyright Act passed by Congress in 1976, 
anyone who violates any of the rights of the copyright owner is an 
infringer.** The copyright owner may sue an infringer in federal 





31. Atascadero, 473 U.S. 234, 105 S. Ct. 3142 (citing Pennhurst State School & Hosp. 
v. Halderman, 465 U.S. 89, 104 S. Ct. 900 (1984)). Justice Brennan wrote a lengthy 
dissent in Atascadero joined by Justices Marshall, Blackmun, and Stevens. In his view, 
‘‘[t]here simply is no ... constitutionally mandated policy of excluding suits against 
States from federal courts.’’ Id. at 259, 105 S. Ct. at 3156. 

2. 107 S. Ct. at 2957-58. 

33. U.S. Const. art. I, § 8, cl. 8, provides that Congress has the power to ‘‘promote 
the progress of science and useful arts, by securing for limited time to authors and 
inventors the exclusive right to their respective writings and discoveries.’ 

34. After urging from the President, Congress amended and consolidated the existing 
copyright acts in the Copyright Act of 1909. M. NimMEr, 4 NIMMER ON CopyRiGHT App. 
13 (1988), Congress again revised the copyright law in the Copyright Act of 1976. 17 
U.S.C. § 501(a) (1976) states: 

(a) Anyone who violates any of the exclusive rights of the copyright owner 
as provided by sections 106 through 118, or who imports copies of phonorecords 
into the United States in violation of section 602, is an infringer of the copyright. 

The Copyright Act states that copyright protection subsists in original works of au- 
thorship fixed in any tangible medium of expression, and gives the following categories 
of works of authorship: 

(1) literary works; 

(2) musical works, including any accompanying words; 

(3) dramatic works, including any accompanying music; 

(4) pantomimes and choreographic works; 

(5) pictorial, graphic, and sculptural works; 

(6) motion pictures and other audiovisual works; and 

(7) sound recordings. 
17 U.S.C. § 102 (1982) The Act was amended in 1980 to add computer programs. 17 
U.S.C. § 117 (1982). 

The exclusive rights of a copyright owner are the right to do and to authorize 

any of the following: 
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district court*> for remedies including injunctions,** impounding and 
disposition of infringing articles,*7 damages and profits,** and costs 
and attorney’s fees.** Copyright owners, however, have been barred 
from infringement suits for remedies if the infringer is a state insti- 
tution or agency protected by the eleventh amendment.*° 

In 1987, a California district court ruled that BV Engineering, the 
copyright owner, was barred by the eleventh amendment from suing 
the University of California at Los Angeles (UCLA), an instrumentality 
of the State of California, for copyright infringement.*: BV Engineering 
had sold one copy each of seven statistical and scientific programs to 
UCLA. BV Engineering had obtained evidence that UCLA had made 
copies of the programs and had made at least seventy copies of the 





to reproduce the copyrighted work in copies of phonorecords; 

to prepare derivative works based upon the copyrighted work; 

to distribute copies or phonorecords of the copyrighted work to the public 

by sale or other transfer of ownership, or by rental, lease, or lending; 

in the case of literary, musical, dramatic, and choreographic works, pan- 

tomimes, and motion pictures and other audiovisual works—to perform the 

copyrighted work publicly; and 

In the case of literary, musical, dramatic, and choreographic works, pan- 

tomimes, and pictorial, graphic, or sculptural works, including the individ- 

ual; images of a motion picture, or other audiovisual work, to display the 

copyrighted work publicly. 
17 U.S.C. § 106 (1982). Anyone who violated any of these exclusive rights is an infringer. 
17 U.S.C. § 501 (1982). There are limits on these exclusive rights, however. The Act 
states that fair use of a copyrighted work for criticism, comment, news reporting, teaching, 
scholarship, or research is allowed. 17 U.S.C. § 107 (1982). The Act allows reproduction 
by libraries and archives and resale by an owner. 17 U.S.C. §§ 108, 109 (1982). 

17 U.S.C. § 401 (1982) gives the general requirement that a copyright owner give 
notice of the copyright. 17 U.S.C. § 408 (1982) discusses permissive registration with 
the U.S. Copyright Office. 

35. “The district courts shall have original jurisdiction of any civil action arising 
under any Act of Congress relating to patents, plant variety protection, copyrights and 
trademarks. Such jurisdiction shall be exclusive of the courts of the states in patent, 
plant variety protection and copyright cases.’’ 28 U.S.C. § 1338(a) (1982) 

There is a three-year statute of limitations on the infringement action. 17 U.S.C. § 
507(b) (1976). If a work is copyrighted, protection exists from the work’s creation until 
fifty years after the author’s death. If there is more than one author, protection lasts for 
fifty years after the last surviving author’s death. If the copyrighted work is a work for 
hire, discussed in 17 U.S.C. § 201 (1982), copyright protection lasts for seventy-five 
years. 17 U.S.C. § 362 (1976). 

36. A court with jurisdiction to issue temporary and final injunctions can prevent or 
restrain infringement. 17 U.S.C. § 502 (1982). 

37. 17 U.S.C. § 503 (1982). 

38. The copyright owner may recover actual damages plus any additional profits 
made by the infringer. In the alternative, the copyright owner may recover damages of 
$250 to $10,000 per act of infringement. 17 U.S.C. § 504 (1982). 

39. The court has discretion to award costs and reasonable attorney’s fees. 17 U.S.C. 
§ 504 (1982). 

40. See supra notes 4-5. 

41. BV Eng’g v. UCLA, 657 F. Supp. 1246 (C.D. Calif. 1987), aff'd, 858 F.2d 1394 
(9th Cir. 1988) (only the University was named as defendant). 
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manuals.*? In so holding, the court agreed that Hans v. Louisiana* 
stands for the doctrine that the state is sovereign and immune from 
suit in a federal court, even in a federal case.** In finding no legal 
basis for a cause of action for money damages against a nonconsenting 
state in federal court for copyright infringement due to sovereign 
immunity and the eleventh amendment, and due to the fact that the 
Copyright Act does not clearly and expressly allow such suits,** the 
suit could not be maintained.*® 

In 1986, a Virginia district court ruled that a photographer, the 
copyright owner, was barred by the eleventh amendment from suing 
Radford University (a public institution), its governing body, and its 
public relations director acting in an official capacity, for copyright 
infringement.‘? The photographer contracted with the University to 
take photographs to be used in the 1982 student prospectus. The 
photographer copyrighted the photos, which the University allegedly 
used in publications other than the 1982 publication. The photogra- 
pher initially sued for an injunction and damages; the University 
returned the photos and the request for an injunction was dropped. 
Citing Edelman v. Jordan,** Ex parte Young,*® and Atascadero State 
Hospital v. Scanlon,*° the court held that Virginia did not expressly 
or impliedly waive its eleventh amendment immunity, and therefore 
could not be sued.*? 





42. Note, State University Immunity From Liability for Copyright Infringement, 4 
COMPUTER 12 (1987). 

43. 134 U.S. 1, 10 S. Ct. 504 (1890). See supra note 5 and accompanying text. 

44. BV Eng’g v. UCLA, 657 F. Supp. 1246 (C.D. Cal. 1987). 

45. The court in BV Eng’g, 657 F. Supp. at 1247, cited Matter of McVey Trucking, 
Inc., 812 F.2d 311 (7th Cir. 1987), cert. denied, 108 S. Ct. 227 (1988). 

McVey Trucking, a debtor, brought action under the bankruptcy code to recover money 
allegedly improperly transferred to the State of Illinuis. The bankruptcy court dismissed 
the action because of the eleventh amendment; the district court affirmed. The Seventh 
Circuit reversed because of certainty that Congress intended to subject states to suit under 
the Bankruptcy Act. In so deciding, the Seventh Circuit held that Congress, acting under 
a plenary power, has power to create a cause of action for money damages against 
unconsenting states in federal courts, if a federal court is ‘‘certain’’ of Congress’s intent. 
The court in BV Eng’g reluctantly found no such intent under the Copyright Act. 

46. BV Eng’g, 657 F. Supp. at 1250. 

47. Richard Anderson Photography v. Radford Univ., 633 F. Supp. 1154 (W.D. Va. 
1986), aff'd in part and rev’d in part, 852 F.2d 114 (4th Cir. 1988). 

48. 415 U.S. 651, 663, 94, S. Ct. 1347, 1355 (1974). See supra note 13 and accom- 
panying text. 

49. 209 U.S. 123, 28 S. Ct. 441 (1908). See supra note 10 and accompanying text. 

50. 473 U.S. 234, 105 S. Ct. 3142 (1985). See supra note 25 and accompanying text. 

51. Richard Anderson Photography, 633 F. Supp. at 1158. There was no evidence 
that Virginia expressly waived its immunity. Whether a state has impliedly waived its 
immunity required first a determination by the court of whether, under the Copyright 
Act, ‘‘anyone’’ who violates an exclusive right of a copyright owner includes states or 
state institutions such as Radford University. While the court held that it does, the court 
concluded that the University still was immune because it had not given an ‘‘unequivocal 
indication’ that it waived its immunity by, for example, accepting or rejecting some 
benefit a federal statute or program provides. Id. at 1157-59. 
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In 1985, prior to Atascadero, a Virginia district court held that 
Johnson, the copyright holder of photographs, could sue the University 
of Virginia and some of its employees for damages for copyright 
infringement because eleventh amendment immunity was waived by 
the Copyright Act of 1976.** The court ruled that under the Copyright 
Act, ‘‘anyone’’ who could be sued includes a state.** The differing 
results in the 1985 and the 1986 Virginia cases reflect the 1985 
Supreme Court decision in Atascadero State Hospital v. Scanlon.** 
Atascadero held that ‘‘Congress may abrogate the States’ constitution- 
ally secured immunity from suit in federal court only by making its 
intention unmistakably clear in the language of the statue,’’ which 
the 1986 case held did happen in the Copyright Act of 1976.%° 

In 1985, an Illinois district court held under the eleventh amendment 
that a state agency suing a corporation was immune from suit for a 
counterclaim alleging copyright infringement.*’ This post-Atascadero™® 
case held that the Copyright Act did not abrogate the eleventh amend- 
ment in unmistakable language, and the State did not waive its 
sovereign immunity.*® The court held, however, citing Ex parte Young® 
and Edelman v. Jordan, that injunctive relief against the director of 
the state agency was not barred by the eleventh amendment. 

In 1984, a Michigan district court held that the plaintiff, the reg- 
istered copyright owner of promotional campaign materials, was barred 


by the eleventh amendment from bringing a copyright infringement 
action against a state and state officials.** The court held that the 





52. Atascadero State Hosp. v. Scanlon, 473 U.S. 234, 105 S. Ct. 3142 (1985). See 
supra note 18 and accompanying text. 

53. Johnson v. University of Va., 606 F. Supp. 321 (W.D. Va. 1985). 

54. Id. Richard Anderson Photography cited Johnson on this point. See supra note 
47. The Johnson court agreed with the Ninth Circuit in Mills Music v. Arizona, 591 F.2d 
1278 (9th Cir. 1979), while the Eighth Circuit had held that the Copyright Act of 1909 
did not waive eleventh amendment immunity. Wihtol v. Crow, 309: F.2d 777 (8th Cir. 
1962). 

55. 473 U.S. 234, 242, 105 S. Ct. 3142, 3147 (1985). 

56. Richard Anderson Photography, 626 F. Supp. 1154 (W.D. Va. 1986). 

57. Woelffer v. Happy States of Am., Inc., 626 F. Supp. 499 (N.D. Ill. 1985). The 
state agency’s director and a private advertising agency were also named in the counter- 
claim. The director was immune from suit as the state was the real party in interest, but 
the advertising agency did not enjoy sovereign immunity. 

58. Atascadero State Hosp. v. Scanlon, 473 U.S. 234, 105 S. Ct. 3142 (1985). 

59. Woelffer, 626 F. Supp. at 505. 

60. 209 U.S. 123, 28 S. Ct. 441 (1908). See supra note 10 and accompanying text. 
Young held that the eleventh amendment did not bar a federal action against a state 
attorney general from enforcing a statute allegedly violating the eleventh amendment. 

61. 415 U.S. 651, 677, 94 S. Ct. 1347, 1362 (1974). See supra note 13 and accom- 
panying text. Edelman held that when a state official is sued for violating a federal law, 
the federal court may issue an injunction but not award retroactive monetary relief. 

62. Woelffer, 626 F. Supp. at 505. Because the injunction requested falls within the 
prospective sanctioned relief, it is not barred by the eleventh amendment. 

63. Mihalek Corp. v. Michigan, 595 F. Supp. 903 (E.D. Mich. 1984), aff’d on other 
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Copyright Act of 1976 did not abrogate the eleventh amendment. Like 
Woelffer v. Happy States of America, the court held that state 
officials could be enjoined from future violations of copyright law.® 


RAMIFICATIONS OF ELEVENTH AMENDMENT BAR OF COPYRIGHT 
INFRINGEMENT ACTION AGAINST A STATE 


The ramifications to copyright owners from the above series of cases 
are not difficult to imagine. States in some jurisdictions now seemingly 
have the ability to copy protected material with impunity, and aca- 
demic piracy becomes a particular concern.® Publishers do not have 
the ability to sue for damages for infringement against a state, state 
institution, or state agency, but only the right to sue for an injunc- 
tion.*’ This legal loophole® makes possible widespread copying of 
copyrighted material by a state, and worries software publishers, 
who have filed an amicus brief in the Fourth Circuit seeking to 
cverturn Richard Anderson Photography v. Radford University.” 





grounds, 814 F.2d 290 (6th Cir. 1987) (no substantial similarity between the copyrighted 
work and the allegedly infringing material). 

64. 626 F. Supp. 499 (N.D. Ill. 1985). See supra note 57 and accompanying text. 

65. Mihalek Corp., 595 F. Supp. at 903. Before the Copyright Act of 1976, the Eighth 
Circuit upheld a school board’s eleventh amendment immunity in a copyright case. 
Wihtol v. Crow, 309 F.2d 777 (8th Cir. 1962). 

66. In addition to many cases against academic institutions, see, e.g., supra notes 
41, 47, and 53 and accompanying text, academic piracy is seen as particularly disap- 
pointing, as teachers are role models. Bell, Copying Computer Software for Educational 
Purposes: Is It Allowed?, 1983 PERSONAL CoMPUTING 236 (Nov. 1986). In a survey, 13% 
of academic libraries circulate software, making control over copying difficult. Walsh, 
The Circulation of Microcomputer Software in Academic Libraries and Copyright Impli- 
cations, 10 J. ACADEMIC LIBRARIANSHIP 262 (Nov. 1984). A suggested policy on software 
copyrights for school systems is available. Zakariya, Play Fair with Publishers, and Put 
School Software Pirates in the Brig, 1985 AM. ScHooL Bp. J. 38, 39 (March 1985). 
Comment, State University Immunity from Liability for Copyright Infringement, 4 Com- 
PUTER 1 (Sept. 1987). Producing copies is inexpensive and reportedly untroubling. 

67. See supra notes 59-65 and accompanying text. An injunction is not the best 
remedy; it only protects against future copying of a protected work. 

68. Pallatoo, Should State Agencies Have the Right to Pirate Software?, 1987 P.C. 
WEEK 51 (June 23, 1987). This article states that the Software Publishers Association 
(SPA) is bearing the expense of the appeal of BV Eng’g v. UCLA, 657 F. Supp. 1246 
(C.D. Cal. 1987). State agencies are reported to. own vast stocks of computer software 
produced by SPA members. 

69. DeLoughry, California Court’s Copyright Ruling Worries Software Publishers, 1987 
Chron. Higher Educ. 30 (Aug. 12, 1987). 

70. 633 F. Supp. 1154 (W.D. Va. 1986), aff'd in part and rev’d in part, 852 F.2d 
114 (4th Cir. 1988). The Association of American Publishers, the American Association 
of University Presses, and the Information Industry Association, as well as the American 
Intellectual Prospects Law Association, the Volunteer Lawyers for the Arts, and several 
individual copyright attorneys have filed amicus briefs seeking to overturn this decision 
and establish a remedy against state infringers. 34 PATENT, TRADEMARK, & COPYRIGHT J. 
327 (1987). 
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SOLUTIONS TO THE PROBLEM 


There are several possible solutions to the problem of the eleventh 
amendment bar. Congress could amend the Copyright Act to expressly 
provide for an infringement suit against a state. A state could waive 
its immunity, perhaps as a conditica of receiving federal funds, or as 
part of its contract with the copyright owner. A copyright owner could 
contract with an individual and name that individual in an infringe- 
ment action. Finally, the courts could interpret Atascadero narrowly. 

First, Congress could amend the Copyright Act of 1976 to expressly 
subject states to copyright infringement actions. This is perhaps the 
best solution. Congress took similar action after Atascadero”' by 
amending the statute in dispute.” 

The primary impediment to this approach is that the Supreme Court 
has not held that Congress may abrogate the states’ eleventh amend- 
ment immunity.”* In Fitzpatrick v. Bitzer,”* the Court recognized 
congressional power to abrogate the states’ eleventh amendment im- 
munity pursuant to its power to enforce the fourteenth amendment. 
Justice Rehnquist, speaking for the majority in Fitzpatrick, distin- 
guished the powers of Congress under the fourteenth amendment from 
those granted under article I, relying on the fact that section five of 
the fourteenth amendment expressly grants Congress power over the 
states.”> Fitzpatrick could be interpreted to stand for the principle that 





71. Atascadero State Hosp. v. Scanlon, 473 U.S. 234, 105 S. Ct. 3142 (1985). See 
supra note 18 and accompanying text. 

72. The Rehabilitation Act of 1973, 29 U.S.C. § 794 (1982). This approach is rec- 
ommended in Patry, The Eleventh Amendment as a Shield for Copyright Infringement: 
Did the Founding Fathers Really Want the State to Steal Your Software?, 6 CoMPUTER L. 
REP. 1, 4 (July 1987). 

73. See Justice Stevens’ concurring opinion in Fitzpatrick v. Bitzer, 427 U.S. 445, 
459, 96 S. Ct. 2666, 2673 (1976), which stated that Congress has power under the 
commerce clause to abrogate the states eleventh amendment immunity. Justice Stevens 
stated that the Court should have addressed whether Congress has power to abrogate the 
states’ eleventh amendment immunity in cases involving Title VII of the Civil Rights Act 
of 1964, 42 U.S.C. § 2000e (1982), under the commerce clause rather than the fourteenth 
amendment. See also Welch v. State Dep’t of Highways and Pub. Transp., 107 S. Ct. 
2941 (1987). Welch was the Court’s latest opportunity to examine the abrogation question. 
Justice Powell, writing for the majority, stated: ‘‘We assume, without deciding or 
intimating a view of the question, that the authority of Congress to subject unconsenting 
States to suit in federal court is not confined to § 5 of the [flourteenth [aJmendment.”’ 
107 S. Ct. at 2946. 

74. 427 U.S. 445, 96 S. Ct. 2666 (1976). The eleventh amendment does not prohibit 
states from being sued under the 1972 amendments of Title VII of the Civil Rights Act. 

75. Id. at 451, 96 S. Ct. at 2671 (1976). Justice Rehnquist stated in the majority 
opinion: 

When Congress acts pursuant to § 5, not only is it exercising legislative authority 
that is plenary within the terms of the constitutional grant, it is exercising that 
authority under one section of a constitutional amendment whose other sections 
by their own terms embody limitations on state authority. We think that 
Congress may, in determining what is ‘appropriate legislation’ for the purpose 
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if two legal instruments conflict, the one more recently enacted pre- 
vails. 

The strongest support for the proposition that the eleventh amend- 
ment limits congressional as well as judicial power comes from Hans 
v. Louisiana.”* Hans appears to be a very broad endorsement of state 
sovereignty. The Court’s language is explicit and clear: ‘‘It is inherent 
in the nature of a sovereignty not to be amenable to the suits of 
individuals without [the sovereign’s] consent. This ... attribute of 
sovereignty ... is ... enjoyed by the government of every state of 
the Union.’’’’ If this is the case, Congress could not statutorily change 
the result. It is likely, however, that Justice Bradley was speaking 
only of judicial assumption of power and not congressional power to 
extend federal-court jurisdiction to the states. Justice Bradley cited 
with approval Justice Iredell’s dissent in Chisholm v. Georgia, which 
was based on the notion that the Constitution extended federal juris- 
diction only to cases in which jurisdiction had been conferred on it 
by Congress, or to those which were cognizable at common law.”* 

In Fitzpatrick v. Bitzer7? the Supreme Court recognized congres- 
sional power to abrogate a state’s eleventh amendment immunity 
pursuant to Congress’ power to enforce the fourteenth amendment. 





of enforcing the provisions of the [fjourteenth [ajmendment, provide for private 


suits against States or state officials which are constitutionally impermissible 
in other contexts. 
Id. at 456, 96 S. Ct. at 2671. 

76. 134 U.S. 9, 10 S. Ct. 504 (1890). See supra note 5. 

77. Id. at 13, 10 S. Ct. at 506 (quoting The Federalists No. 81 (A. Hamilton)). See 
also Pennhurst State School & Hosp. v. Halderman, 465 U.S. 89, 104 S. Ct. 900 (1984). 
The eleventh amendment’s greater significance ‘‘lied in its affirmation that the funda- 
mental principle of sovereign immunity limits the grant of judicial authority.’’ Id. at 98, 
104 S. Ct. at 906. 

78. Justice Iredell was the only dissenting vote in Chisholm. He did not accept 
Attorney General Randolph’s view: ‘‘That the moment a supreme court is formed, it is 
to exercise all the judicial power vested in it by the constitution, by its own authority, 
whether the legislature has prescribed methods of doing so, or not.’’ 2 U.S. (2 Dall.) 419 
at 431 (1793). Since Congress had not conferred jurisdiction with the Court to hear an 
action in assumpsit, and since an action in assumpsit would not lie against the sovereign 
at common law, Justice Iredell concluded that the Supreme Court would not have 
jurisdiction over this type of case. Since the question of congressional power to confer 
jurisdiction to federal courts was not appealed, this matter was not discussed by Justice 
Iredell. 2 U.S. (2 Dall.) 419 at 434 (1793). 

The facts in Hans v. Louisiana, 134 U.S. 1, 10 S. Ct. 504 (1890), also support a 
narrow interpretation. Hans sued the State of Louisiana under the contract clause of the 
U.S. Constitution for defaulting on bonds issued by the state. Since the contract clause 
expressly applies to the states (‘‘No State shall (enact) any ... Law impairing the 
Obligation of Contracts’’), holding that the eleventh amendment limited congressional 
action would in effect make the contract clause meaningless in that the federal government 
could not provide a mechanism for its enforcement. The question of congressional power 
to abrogate a state’s eleventh amendment immunity was not before the Court in Hans 
and was not addressed. 

79. 427 U.S. 445, 96 S. Ct. 2666 (1976). 
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Although it has not directly addressed the issue, in Welch v. State 
Department of Highways and Public Transportation® the Court as- 
sumed, without intimating a view of the question, that the authority 
of Congress to subject unconsenting states to suit in federal court is 
not confined to the fourteenth amendment. 

In the federal courts of appeals, the Second, Third, Fifth, Seventh, 
and Ninth circuits have held that plenary grants of power entitle 
Congress to abrogate state sovereign immunity regardless of whether 
the plenary power was given to Congress before or after the eleventh 
amendment was enacted.** Most recently the Third Circuit held that 
the Superfund amendments made clear Congress’ abrogation of elev- 
enth amendment immunity against federal court suits under the Com- 
prehensive Environmental Response, Compensation and Liability Act 
(CERCLA) against states.** Congress’ commerce clause powers, ac- 
cording to the court, are sufficient to abrogate the eleventh amendment 
immunity.** CERCLA originally stated that ‘‘any person’? who owned 
or operated a waste site was liable for clean-up.** This language 
resembles that of the Copyright Act, which holds ‘‘anyone’”’ liable for 
infringement.** Such language is insufficient to show express abro- 
gation of sovereign immunity. The Superfund amendments, however, 
specifically stated that ‘‘a state or local government shall be subject 
to the provisions of this Act in the same manner and to the same 
extent, both procedurally and substantively, as any nongovernmental 
entity, including liability.’’® 

This language shows the requisite congressional intent to abrogate 
the eleventh amendment.*’ Congress could easily amend the Copyright 
Act of 1976 to add state or local governments to the definition of 
‘‘anyone’’ who could be an infringer.** Recently, the Copyright Office, 
in response to a congressional request,®® sought public comment on 
the issue and will produce a ‘‘green paper’’ on the current state of 
the law and an assessment of any constitutional limitations with 
respect to congressional action.” 





. 479 U.S. 811, 107 S. Ct. 2941 (1987). 

. The State of Sovereign Immunity, 1988 A.B.A.J. 90 (Feb. 1, 1988). 

. United States v. Union Gas Co., 832 F.2d 1343 (3d Cir. 1987), cert. granted, 108 

1219 (1988), motion denied, 57 U.S.L.W. 3228 (1988). 

. Id. 

. 42 U.S.C. § 9607(a)(2) (1982). 

. 17 U.S.C. § 501(a) (1976). 

. 42 U.S.C. § 9601 (1987). 

. Union Gas Co., 832 F.2d at 1348. 

. One district court has stated that Congress does not have the power to abrogate 
eleventh amendment immunity unless Congress acts pursuant to the fourteenth amend- 
ment. Richard Anderson Photography v. Radford Univ., 633 F. Supp. 1154, 1158 (W.D. 
Va. 1986), aff'd in part and rev’d in part, 852 F.2d 114 (4th Cir. 1988). 

89.° 35 PaT. TRADEMARK & CopyriGHT J. (BNA) No. 5, at 16 (Nov. 1987), 52 Fed. Reg. 
42,045 (1987) 
90. 35 PaT. TRADEMARK & CopyRiGHT J. (BNA) 536-37 (Nov. 1987). 
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Second, a state could waive its immunity. The inducement to waive 
could be an express statutory condition of participation in federally 
funded programs, although this approach is unlikely in the copyright 
area. A state could also expressly waive immunity in its contract with 
the copyright owner. 

Third, it is possible to name a state employee personally liable for 
copyright infringement or to contract with individuals instead of state 
agencies.*? One problem with this approach is that the state may be 
the real party in interest.°* The Third and Sixth Circuits use the 
following factors to determine whether a state university is an arm of 
the state for eleventh amendment immunity purposes: 


1. the university’s status and nature under local law and deci- 
sions; 

2. whether payment of any judgment would come from the state 
treasury; 

3. whether the university has the funds or power to satisfy the 
judgment; 

4. whether the university is performing a governmental or pro- 
prietary function; 

5. whether the university has been separately incorporated; 

6. the degree of autonomy the university has over its operations; 
7. whether the university has the power to sue and be sued and 
to enter into contracts; 

8. whether university property is immune from state taxation; 
and 

9. whether the state has immunized itself from responsibility 
for the university’s actions.® 


Of these factors, the second and third are most important.” 

In Richard Anderson Photography v. Radford University,®> the Uni- 
versity and its governing body had immunity. In determining whether 
the employee (the public relations director) also enjoyed immunity, 
the real party in interest had to be determined. Since the action was 
against the employee in her official capacity, she was immune from 
suit, but since she may have been personally liable for her alleged 





91. This latter approach is suggested in De Loughry, California Court’s Copyright 
Ruling Worries Software Publishers, Chron. Higher Educ., Aug. 12, 1987, at 30. 

92. See supra notes 15-16 and accompanying text. 

93. Blake v. Kline, 612 F.2d 78 (3d Cir. 1979), cert. denied, 447 U.S. 921, 100 S. 
Ct. 301 (1980); Hall v. Medical College of Ohio, 742 F.2d 299 (6th Cir.), cert. denied, 
469 U.S. 1113, 105 S. Ct. 796 (1985). 

94. Jain v. University of Tenn., 670 F. Supp. 1388 (W.D. Tenn. 1987), aff'd without 
op., 843 F.2d 1391 (6th Cir. 1988), cert. denied, 57 U.S.L.W. 5231 (1988). 

95. 633 F. Supp. 1154 (W.D. Va. 1986), aff'd in part and rev'd in part, 852 F.2d 114 
(4th Cir. 1988). See also BV Eng’g v. UCLA, 657 F. Supp. 1246 (C.D. Cal. 1987) (only 
the University was named). 
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copyright infringement, she was temporarily not dropped from the 
suit.°° In Woelffer v. Happy States of America,*’ the eleventh amend- 
ment barred a suit against state officials because the state was the real 
party in interest. 

Fourth, a copyright owner could sue in state court under some state 
law claim such as unfair competition, but the Copyright Act may 
preempt any state law claim. Section 301 of the Copyright Act of 
1976 states that all legal or equitable rights that are equivalent to any 
of the exclusive rights within the general scope of copyright in works 
of authorship that are fixed in a tangible medium of expression, 
whether published or unpublished, are governed exclusively by the 
Copyright Act. No person has any right in any such work under the 
common law or state statutes.” 

Recently a federal district court held that a variety of state law 
claims including unfair competition were preempted by the Copyright 
Act.®? In the Second Circuit, the Copyright Act preempted a claim for 
intentional interference with contractual relations.*°° The Ninth Circuit 
has held that the Copyright Act preempts state unfair-competition and 
unjust-enrichment claims.’ 

Another possible solution is a narrow interpretation of Atascadero 
State Hospital v. Scanlon.'°? Most courts examining Atascadero have 
interpreted it as setting a new and higher standard than Pennhurst,'™ 





96. Richard Anderson Photography, 633 F. Supp. at 1160-61. 

97. 626 F. Supp. 499 (N.D. Ill. 1985). The eleventh amendment did not bar a request 
for an injunction against a director of a state agency for alleged copyright infringement. 

98. 17 U.S.C. § 301 (1982). Section 301 is considered to be one of the bedrock 
provisions of the Act, requiring a single federal protection and common law abrogation. 
Notes of Committee on Judiciary, H.R. Rep. No. 94-1476. Madison’s comments in the 
Federalist also call for promotion of national uniformity in this area. THE FEDERALIST No. 
43 (J. Madison). 

99. Motown Record Corp. v. George A. Hormel & Co., 657 F. Supp. 1236 (C.D. Cal. 
1987). 

100. Harper & Row Publishers, Inc. v. Natia Enter., 753 F.2d 195 (2d Cir. 1983), rev’d 
on other grounds, 471 U.S. 539, 105 S. Ct. 2218 (1985). 

101. Del Madera Properties v. Rhodes and Gardner, 820 F.2d 973 (9th Cir. 1987). 

102. 473 U.S. 234, 242, 105 S. Ct. 3142, 3147 (1985). 

103. See Collins v. Alaska, 823 F.2d 329 (9th Cir. 1987) (eleventh amendment bars 
seaman’s Jones Act claim (46 U.S.C. § 688)); Alexopulos v. San Francisco Unified School 
Dist., 817 F.2d 551 (9th Cir. 1987) (suit against San Francisco & Calif. Dept. of Educ. 
for denying a severely handicapped autistic student an educational opportunity under 
the Education of the Handicapped Act barred by the eleventh amendment); Greater Los 
Angeles Council of Deafness, Inc. v. Zolin, 812 F.2d 1103 (9th Cir. 1987) (suit under 
the Rehabilitation Act of 1973 challenging decision not to provide sign language inter- 
preter to enable deaf individuals to serve as jurors barred by the eleventh amendment); 
Charley’s Taxi Radio Dispatch Corp. v. SIDA of Ha., Inc, 810 F.2d 869, 873 (9th Cir. 
1987) (eleventh amendment protects state from being sued under the Sherman Act); 
Abick v. Michigan, 803 F.2d 874 (6th Cir. 1986) (bailiffs’ action alleging that State of 
Michigan deprived them of property interest in their positions without due process or 
just compensation was barred by the eleventh amendment); Berndt v. Tennessee, 796 


a” 
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requiring clear statutory intent to abrogate. An argument can be made 
that Justice Powell did not intend such a result. 





F.2d 879, 881 (6th Cir. 1986) (§ 1983 action by patient at state mental institution for 
injuries sustained barred by the eleventh amendment); Gary A. v. New Trier High School 
Dist., 796 F.2d 940 (7th Cir. 1986) (state immune from suit under Education for All 
Handicapped Children Act of 1975); Doe v. Maher, 793 F.2d 1470, 1493 (9th Cir. 1986) 
(state immune under the eleventh amendment from suit under Education for All Hand- 
icapped Children Act of 1975); Alexopulos v. Riles, 784 F.2d 1408 (9th Cir. 1986) (state 
immune from suit under section 504 of the Rehabilitation Act of 1973); Gamble v. Florida 
Dept. of Health & Rehab. Serv., 779 F.2d 600 (9th Cir. 1986) (suit for improper revocation 
of liquor license barred by the eleventh amendment); Granados v. Reivitz, 776 F.2d 180 
(7th Cir. 1985) (action challenging Wisconsin’s attempt to enforce emergency rule gov- 
erning medicaid eligibility barred by the eleventh amendment); Charter Oak Fed. Savings 
Bank v. Ohio, 666 F. Supp. 1040 (S.D. Ohio 1987) (Securities and Exchange Act does 
not apply to the states under the eleventh amendment); La Courte Oreilles Band of Lake 
Superior Chippewa Indians v. Wisconsin, 663 F. Supp. 682, 691 (W.D. Wis. 1987) 
(Wisconsin is not a person under § 1983); Clift by Clift v. Fincannon, 657 F. Supp. 1535 
(E.D. Tex. 1987) (§ 1983 action against the state for the wrongful death of a child in the 
custody of the Texas Department of Mental Health and Retardation barred by the eleventh 
amendment); Antkowiak v. Ambash, 653 F. Supp. 1405 (W.D.N.Y. 1987), rev’d, 838 
F.2d 635 (2d Cir.), cert. denied, 57 U.S.L.W. 3233 (1988) (handicapped child and her 
father brought action against Commissioner of New York Education Department to require 
Department to pay for placement of child at private residential and education facility in 
Pennsylvania. Education for the Handicapped Act abrogated the state eleventh amendment 
immunity); Sanders v. Washington Metro Area Transit Auth., 652 F. Supp. 765 (D.D.C. 
1986), aff'd, 819 F.2d 1151 (D.C. Cir. 1987) (suit under Rehabilitation Act of 1973 
challenging compulsory drug tests and discharge based on test results was barred by the 
eleventh amendment); Turner v. Tennessee Valley Auth., 651 F. Supp. 233, 236 (M.D.Tenn. 
1986), aff'd, 1988 U.S. App. LEXIS 13972 (neither FELA nor the Jones Act can be viewed 
as Congressional waiver of sovereign immunity); Richardson v. Penfold, 650 F. Supp. 
810 (N.D. Ind. 1986) (inmate suit under § 1983 against prison officials for failure to 
protect him from sexual assaults by other inmates barred by the eleventh amendment); 
Holman v. Walls, 648 F. Supp. 947 (D. Del. 1986) (action by municipal police officer 
for indemnity from state when he was being sued under § 1983 was barred by the 
eleventh amendment); Kennan v. Washington Metro Area Trans. Auth., 643 F. Supp. 
324 (D.D.C. 1986) (§ 1983 suit against metro transit police for assault and battery, false 
imprisonment, and negligent hiring barred by the eleventh amendment); U.S. Ecology, 
Inc. v. Carlson, 638 F. Supp. 513 (C.D. Ill 1986) (operator of chemical waste disposal 
site claimed § 1983 violation for failure to properly evaluate site under state Environmental 
Protection Act barred by the eleventh amendment); Allen v. Alabama State Bd. of Educ. 
636 F. Supp. 64, 70 (W.D. Ala. 1986) (eleventh amendment barred enforcement of 
settlement agreement against state of Alabama in case challenging state’s teacher certi- 
fication test as racially discriminatory, in absence of finding of violation of federal 
constitutional or statutory law, and in absence of clear and unequivocal consent by state 
to waive its eleventh amendment immunity); John H. v. Brunnelle, 631 F. Supp. 208 
(D.N.H. 1986) (the eleventh amendment does not prohibit the state from being sued 
under the Education for All Handicapped Children Act); S-1 By and Through P-1 v. 
Turlington, 464 F. Supp. 1179, 1184 (S.D. Fla. 1986) (class action against Fiorida officials 
and agencies alleging misclassification on race in special education program for educable 
mentally retarded students in which the court held that Congress did not intend to 
abrogate the states’ eleventh amendment immunity by enacting § 1983); Doyle v. Dukakis, 
643 F. Supp. 1441 (D. Mass. 1986) (Governor cannot be sued as a state official pursuant 
to § 1983); Malone v. Schenk, 638 F. Supp. 423 (D.C. Ill. 1985) (§ 1983 action against 
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In Atascadero, Justice Powell acknowledged that an intent to abro- 
gate has not been established under the Pennhurst standard and stated: 
‘*To reach respondent’s conclusion, we would have to temper the 
requirements, well established in our cases, that Congress unequivo- 
cally expressed its intention to abrogate the [e]leventh [a}mendment 
bar to suits against the States in federal court.’’** Thus, Powell 
affirmed Pennhurst, yet the next sentence appeared to set a higher 
standard: ‘‘We ... affirm that Congress may abrogate the States’ 
constitutionally secured immunity from suit in federal court only by 
making its intention unmistakably clear in the language of the stat- 
waa" 

Since Pennhurst did not require that an intent to abrogate be found 
in the language of the statute, lower courts may be interpreting 
Atascadero too broadly. Two reasons support a narrow interpretation 
of Atascadero. First, the broad interpretation negates federal court 
jurisdiction except when it is expressly set forth in the statute sven 
though there may be overwhelming evidence elsewhere that Congress 
intended to abrogate immunity. Applying this standard to statutes 
enacted before Atascadero thwarts congressional intent instead of 
honoring it. Second, under the current interpretation of Atascadero, 





a state official for discrimination in refusing to sell a state lottery ticket barred by the 
eleventh amendment); Dunlop v. Minnesota, 626 F. Supp. 1127 (D. Minn. 1986) (suit 
against state by employee for wrongfully withheld social security contributions barred 
by the eleventh amendment even though the state could obtain reimbursement from the 
federal government); Davis v. Buffalo Psychiatric Center, 623 F. Supp. 19 (D.C.N.Y. 
1985) (§ 1981 class action for employment discrimination brought against a state agency 
was barred by the eleventh amendment); Miller v. Rutgers Univ., 619 F. Supp. 1386 
(D.C.N.J. 1985) (eleventh amendment barred false arrest claim against state university 
police officer); Sullivan v. University of Miss. Medical Center, 617 F. Supp. 554 (D.C. 
Miss. 1985) (suit against state employee under the Rehabilitation Act of 1973 was barred 
by the eleventh amendment); Mazanec v. North Judson-San Pierre School Corp., 614 F. 
Supp. 1152 (D.C. Ind. 1985) (§ 1983 action arising from enforcement of Indiana com- 
pulsory school attendance law was barred by the eleventh amendment); Smith v. De- 
partment of Public Health, 428 Mich. 561, 566, 410 N.W.2d 749, 757 (1987) (court held 
neither a state nor a state official sued in an official capacity is a person for purposes of 
the § 1983 damage suit when a former resident of a training school sued the state and 
public official for false imprisonment due to improper commitment to an institution for 
the retarded, breach of duty of care, and violation of the state and federal constitution). 

Reliance on Atascadero did not appear necessary to the decision in any of the cases 
because none of the statutes in question appeared to meet the Pennhurst standard. Three 
cases have distinguished Atascadero: Ex rel. McVey Trucking, 812 F.2d 311 (7th Cir.), 
cert. denied, 108 S. Ct. 227 (1987); Kelley v. Metro County Bd of Educ., 773 F.2d 677, 
687 (6th Cir. 1985), cert. denied, 474 U.S. 1083, 106 S. Ct. at 853 (1986) (award of 
attorney’s fees under the Civil Rights Attorney Fees Act (42 U.S.C. § 1988) not barred 
by the eleventh amendment) (Justice Kennedy dissented on the grounds that the suit was 
barred under Atascadero); Brotherhood of Locomotive Eng’rs v. New Jersey Transit, 618 
F. Supp. 1456 (S.D.N.Y. 1985) (eleventh amendment does not bar suit against a state- 
owned railroad under the Railway Labor Act). 

104. 473 U.S. 234, 242, 105 S. Ct. 3142, 3147 (1985) (citing Pennhurst). 

105. Id. at 242, 105 S. Ct. at 3147. 
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the Court has established a higher standard for abrogation than for a 
waiver, in that a waiver does not have to be found in the language 
of the statute itself, and abrogation does. Thus, Atascadero could be 
narrowly interpreted as affirming the previous Supreme Court standard 
allowing any intent to abrogate the eleventh amendment to suffice.’ 
This view was adopted by the Seventh Circuit in Matter of McVey 
Trucking Inc.'’” The usefulness of this approach in copyright infringe- 
ment cases seems limited since the legislative history of the Copyright 
Act does not indicate that Congress intended that the Act would apply 
to the states. 


CONCLUSION 


Congress should amend the Copyright Act to allow suits against 
states. One commentator urges a judicial return to the pre-Atascadero 
ruling of Johnson v. University of Virginia,‘°* which allowed a copy- 
right action despite the bar.1°° This result could be achieved by a 
narrow interpretation of Atascadero by the Supreme Court rearticu- 
lating the requisite standard. Some action is necessary to give a remedy 
to copyright owners who are currently precluded from suing for 
damages a state copyright infringer.'"° 





106. Id. at 242, 105 S. Ct. at 3147. The Atascadero Court affirmed that Congress may 
abrogate the States’ constitutionally secured immunity from suit in federal court only by 
making its intention unmistakably clear in the language of the statute. The fundamental 
nature of the interests implicated by the eleventh amendment dictates this conclusion. 
Atascadero affirmed Pennhurst II, 465 U.S. 89, 99, 104 S. Ct. 900, 907 (1984) (citing 
Quern v. Jordan, 440 U.S. 332, 99 S. Ct. 1139 (1979)), which requires ‘‘an unequivocal 
expression of congressional intent to ‘overturn the constitutionally guaranteed immunity 
of the several States,’’’ but which doesn’t say that the intent must be statutory. Therefore, 
one could argue that Atascadero could be interpreted narrowly, as only affirming 
Pennhurst, if any congressional intent to abrogate the eleventh amendment in copyright 
cases could be found. While all the post-Atascadero copyright decisions have held that 
the Copyright Act of 1976 contains no express abrogation, a narrow reading could return 
the courts to the pre-Atascadero ruling in favor of the copyright holder of Johnson v. 
Univ. of Va., 606 F. Supp. 321 (W.D. Va. 1985). 

107. 812 F.2d 311, 326 (7th Cir. 1987), cert. denied, 474 U.S. 1083, 108 S. Ct. 227 
(1987); but see WJM v. Massachusetts Dept. of Pub. Welfare, 840 F.2d 996 (1st Cir. 1988) 
(court refused to apply the McVey rationale). 

108. 606 F. Supp. 321 (W.D. Va. 1985). See supra notes 53-54. 

109. Comment, The Applicability of Eleventh Amendment Immunity Under the Copy- 
right Acts of 1909 and 1976, 36 Am. U.L. REv. 163 (1986). However, Johnson’s prede- 
cessor, Mills Music, Inc. v. Arizona, 591 F.2d 1278 (9th Cir. 1979) is rejected by 
Atascadero. M. NIMMER, 3 NIMMER ON COPYRIGHTS 12-22.2 (1987). 

110. Nimmer states that, in principle, neither a state nor a state entity should be able 
to assert the defense of governmental immunity in a statutory copyright action. M. 
NIMMER, 3 NIMMER ON CoPYRIGHTS 12-20 (1987). Nimmer quotes Kawananakoa v. Polyblack, 
205 U.S. 349, 353, 27 S. Ct. 526, 527 (1907), as stating, ‘‘A sovereign is exempt from 
suit, not because of any formal conception or obsolete theory, but on the logical and 
practical ground that there can be no legal right as against the authority that makes the 
law on which the right depends.’’ Of course, the states did not enact the Federal 
Copyright Act. 








Students’ Right to Counsel in 
University Disciplinary Proceedings 


Douglas R. Richmond* 


INTRODUCTION 


In recent years, courts have afforded college’ students at public 
institutions a number of constitutional rights previously ignored on 
campuses. The first amendment protects students’ rights to freedom of 
speech, freedom of association, and the free exercise of religion. The 
fourth amendment has been held to protect students from unreasonable 
searches and seizures in university housing.* Students are also entitled 
to due process as provided by the fourteenth amendment when facing 
disciplinary sanctions.* One constitutional safeguard which courts re- 
luctantly extend to college students is the right to counsel under the 
Due Process Clause of the fourteenth amendment.*® 

Students usually seek the assistance® of counsel when facing severe 
disciplinary sanctions, such as suspension or expulsion. Considering 





* 


B.S., Fort Hays State University, 1980; M.Ed., University of Nebraska, 1981; J.D. 
Candidate, University of Kansas, December, 1988. 

1. “‘College’’ and ‘‘university’’ are used interchangeably throughout this article. 

2. See Tinker v. Des Moines Indep. School Dist., 393 U.S. 503, 506, 89 S. Ct. 733, 
736 (1969) (‘‘It can hardly be argued that either students or teachers shed their consti- 
tutional rights to freedom of speech or expression at the schoolhouse gate.’’); Healy v. 
James, 408 U.S. 169, 92 S. Ct. 2338 (1972) (the first amendment protects students’ rights 
to freedom of association); Widmar v. Vincent, 454 U.S. 263, 102 S. Ct. 269 (1981) 
(students’ rights to engage in religious worship and discussion are forms of speech and 
association protected under the first amendment). 

3. See Piazzolo v. Watkins, 442 F.2d 284 (5th Cir. 1971). 

4. See Dixon v. Alabama State Bd. of Educ., 294 F.2d 150 (5th Cir. 1961), cert. 
denied, 368 U.S. 930, 82 S. Ct. 366 (1961); Goss v. Lopez, 419 U.S. 565, 95 S. Ct. 729 
(1975). 

5. The sixth amendment provides that ‘‘[iJn all criminal prosecutions, the accused 
. . . Shall have the assistance of counsel for his defense.’’ U.S. Const. amend. VI. Because 
university disciplinary proceedings are not criminal prosecutions, sixth amendment 
protections are inapplicable. If and when students are entitled to the assistance of counsel 
in disciplinary proceedings, that right must attach under the Due Process Clause of the 
fourteenth amendment. 

6. Assistance of counsel as it is used in this article refers to attorneys’ advice, 
assistance in the preparation of a defense, and accompaniment of students when they 
act for themselves in disciplinary proceedings. This is distinct from attorneys’ represen- 
tation of students, which refers to attorneys’ actual participation in proceedings (i.e., 
through the direct or cross-examination of witnesses), and so on. Courts allow the 
assistance of counsel in certain circumstances, but generally prohibit representation. See 
infra notes 69-107 and accompanying text. 
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the potentially damaging consequences in such situations, it seems odd 
that courts are generally unwilling to allow students to be assisted by 
attorneys. University administrators, charged with enforcing student- 
conduct rules, favorably view courts’ reluctance to allow attorneys to 
assist students in campus hearings. Administrators want to keep attor- 
neys out of hearings for two primary reasons: First, college discipline 
is seen as serving educational and counseling purposes, which attorneys 
are considered incapable of enhancing.’ Second, administrators are 
concerned that attorneys would employ technical legal maneuvers or 
‘‘chicanery,’’ which would escalate hearings into adversarial proceed- 
ings.® 

Nonetheless, students have been granted the right to counsel in 
disciplinary proceedings under some circumstances. It is important that 
university administrators recognize these circumstances, so that stu- 
dents’ rights may be protected. 


II. BACKGROUND 


Inquiries into students’ right to counsel in university disciplinary 
proceedings must begin with an understanding of the theoretical foun- 
dations for university regulation of student conduct. This background 
provides a perspective from which students’ rights may be considered. 


A. In Loco Parentis 


For many years colleges were the guardians of their students’ health, 
welfare, and morals, and closely regulated their students’ lives. Stu- 
dents were expelled from colleges for such petty violations as smoking.° 
Schools derived this broad authority to regulate student conduct from 
the common law doctrine of ‘‘in loco parentis,’’ meaning that schools 
stood, literally, ‘‘in the place of a parent.’’*° The clearest judicial 
pronouncement of the in loco parentis doctrine appears in Gott v. Berea 
College.' In upholding the College’s authority to prevent its students 
from frequenting local restaurants and taverns, the court stated: 


College authorities stand in loco parentis concerning the physical 
and moral welfare and mental training of their pupils, and we are 
unable to see why . . . they may not make any rule or regulation 
for the government or betterment of their pupils that a parent 
could make for the same purpose.’ 





7. See Weisinger & Crafts, Right to Counsel: Legal and Educational Considerations, 
17(2) NASPA JourRNAL 27, 30 (1979). 
8. Id. at 30. 
9. McClintock v. Lake Forest Univ., 22 Ill. App. 468 (1921). 
10. Biack’s Law DIcTIONARY 403 (abr. 5th ed. 1983). 
11. 161 S.W. 204 (Ky. 1913). 
12. 161 S.W. at 206. 
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Burdensome as this relationship might seem, it was expected by parents, 
acquiesced to by students, and accepted by colleges. 

Use of the in loco parentis doctrine as a basis for describing the 
student-university relationship has essentially disappeared. The prin- 
cipal reason for this is the practical difficulty of conceiving of colleges 
and universities as substitute parents when most of their students have 
reached the age of majority, or are otherwise beyond parental control. 
The demise of the doctrine began in the late 1960’s when, in the wake 
of student protests against racial inequality and the Vietnam War, a 
new student independence emerged." 

Recently, several authors have suggested that in loco parentis has 
reemerged.’® The doctrine’s return is supposedly evidenced by (1) 
students’ demands as consumers for college placement, financial aid, 
and counseling services;’® and (2) students’ suits against institutions 
when harmed as a result of criminal attacks on campus, the negligent 
acts of others, or even their own acts.’? However, student consumerism 
(and the associated demands for better institutional services) has long 
been recognized as a separate trend and has little to do with students’ 
desires for universities to resume control of their lives. Furthermore, 
students’ suits against universities for physical harm suffered have, 
with a few exceptions,’® been unsuccessful.*® Courts have expressly 
rejected in loco parentis as a basis for liability, making clear students’ 


status as independent adults.”° It is equally likely that students sue 
institutions not because they think colleges the paternal guardians of 





13. Lerblance, Legal and Educational Aspects of Student Dismissal: A View From 
the Law School, 33 S.W.L.J. 605, 607 (1979). 

14. See Szablewicz & Gibbs, Colleges’ Increasing Exposure to Liability: The New In 
Loco Parentis, 15 J.L. & Epuc. 453 (1987). 

15. See, e.g., Gibbs & Szablewicz, Colleges’ New Liabilities: An Emerging New In 
Loco Parentis, 29(2) J.C. SruDENT DEVELOPMENT 100 (1988); Gregory & Ballou, In Loco 
Parentis Reinventis: Is There Still a Parenting Function in Higher Education?, 24(2) 
NASPA J. 28 (1986); Szablewicz & Gibbs, supra note 14; Zirkel & Reichner, Is the In 
Loco Parentis Doctrine Dead?, 15 J.L. & Epuc. 271 (1986). 

16. See Gregory & Ballou, supra note 15, at 30-31; Szablewicz & Gibbs, supra note 
14, at 453. 

17. See Szablewicz & Gibbs, supra note 14, at 453. 

18. See, e.g., Mullins v. Pine Manor College, 449 N.E.2d 331 (Mass. 1983) (college 
liable for on-campus sexual assault of student). 

19. See, e.g., Relyea v. State, 385 So. 2d 1378 (Fla. Dist. Ct. App. 1980) (college not 
liable for on-campus assault on student); Bradshaw v. Rawlings, 612 F.2d 135 (3d Cir. 
1979) (college not liable when student injured in traffic accident following class party), 
cert. denied, 446 U.S. 909, 100 S. Ct. 1836 (1980); Beach v. University of Utah, 726 
P.2d 413, (Utah 1986) (university not liable when student injured in fall on field trip); 
Whitlock v. University of Denver, 712 P.2d 1072 (Colo. Ct. App. 1985), rev’d, 744 P.2d 
54 (Colo. 1987) (university not liable when student injured in trampoline accident at 
fraternity house); Furek v. University of Del., 535 A.2d 408 (Del. 1987) (university not 
liable when student injured in hazing incident at fraternity house). 

20. See Case Comment, Eiseman v. State of New York: The Duty of a College to 
Protect Its Students From Harm by Other Students Admitted Under Special Programs, 
14 J.C.U.L. 591, 593 nn.13, 14 (1988), and accompanying text. 
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their safety, but because they think colleges have ‘‘deep pockets.’’ In 
fact, there seems to be no evidence that in loco parentis has returned. 


B. Fiduciary Theory 


A second basis for university regulation of student conduct has been 
proposed in terms of a fiduciary relationship between institutions and 
their students. According to this theory, universities establish environ- 
ments conducive to their students’ mental development and general 
benefit.2’ In return, students subject themselves to examinations, often 
disclose confidential health, background, and financial information, 
and are asked to place their trust in personal and career counselors.?? 
This confidence which, out of necessity, students must show in insti- 
tutions, is thought to equal that placed in a fiduciary. In fact, it has 
been compared to the confidence one would place in a clergyman, 
doctor, lawyer, or corporate director.”* This relationship allows univer- 
sities to make decisions, disciplinary or otherwise, that are believed to 
be in students’ best interests. 

Despite the apparent applicability of the fiduciary theory, courts have 
seldom applied it. There is no explanation for this deficiency, but 
speculation has centered on (1) lawyers’ failure to pursue this approach 
in analyzing their cases, and (2) courts’ reluctance during the devel- 
opment of education law in the early 1900’s to tamper with private 
relationships outwardly contractual.?* Nevertheless, courts’ deference to 
decisions made by university administrators in academic competence 
cases is sometimes attributed to the existence of fiduciary relation- 
ships.?5 


C. Contract Theory 


The most widely-accepted description of the student-university rela- 
tionship follows contract theory. Courts in the United States character- 
ized the relationship between colleges and students as contractual as 
early as 1891.76 The contract theory assumes that students and univer- 
sities are parties to a contract, each conferring some benefits and 
accepting some burdens. Universities, by recruiting students, make 
offers which students accept by enrolling. Students agree to pay tuition 





21. See Goldman, The University and the Liberty of Its Students—A Fiduciary Theory, 
54 Ky. L.J. 643, 671-72 (1966). 

22. ld. 

23. Id. at 672. 

24. See id., at 673; see generally Fowler, The Legal Relationship Between the Amer- 
ican College Student and the College: An Historical Perspective and the Renewal of a 
Proposal, 13 J.L. & Epuc. 401, 414-16 (1984). 

25. See R. HENDRICKSON & A. GipBs, THE COLLEGE, THE CONSTITUTION AND THE CONSUMER 
STUDENT 3 (1986). 

26. See Jennings, Breach of Contract Suits by Students Against Postsecondary Edu- 
cation Institutions: Can They Succeed?, 7 J.C.U.L. 191 (1980-81). 
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and other costs, and universities agree to provide instruction and, 
ultimately, degrees, conditioned upon students’ satisfactory academic 
performance and compliance with institutional policies. 

Most contract cases involving students and universities have been 
decided for the purpose of determining universities’ power to enforce 
their ‘‘contracts’’ with students by expelling students.?” More recently, 
educational contract cases have strayed from disciplinary matters, and 
have included disputes over universities’ duties to provide promised 
curricula, atmospheres conducive to learning, and educational progress 
free from invidious discrimination.”* 

The educational contract is more implied than express. The contract 
between a student and a university is obviously not embodied in a 
document negotiated by the parties. The contract’s terms are usually 
spread throughout a number of documents, including registration forms, 
catalogs, student handbooks, and other institutional publications.”® Oral 
assertions might also be among the terms.*° The general nature of the 
student-university contractual relationship may also be found in the 
reasonable expectations of the parties arising from the contract terms.*" 

The application of contract theory to the student-university relation- 
ship may be unfair to students. The written materials that generally 
constitute the contract, ranging from handbooks to catalogs, are not 
drafted to be contracts. It is doubtful that students perceive these 
materials to be contracts.*? Furthermore, because catalogs, handbooks, 
and other materials cannot be written to provide for all contingencies, 
courts often interpret generally-worded sections to allow universities’ 
actions.** 

Despite criticism of the contractual theory, most courts cite contract 
doctrine as the controlling relation between students and universities, 
especially when the universities are private.** Although reliance on 
contract theory has traditionally favored universities and limited stu- 
dents’ rights,**> such results are not guaranteed. Indeed, courts have 
construed contracts in favor of students in disciplinary cases.** Contract 
theory may protect students who are sanctioned by universities in 
violation of the universities’ own procedures. It might also be argued 





27. See Nordin, The Contract to Educate: Toward a More Workable Theory of the 
Student-University Relationship, 8 J.C.U.L. 141, 152 (1981-82). 

28. Id. at 156. 

29. Goldman, supra note 21, at 651. 

30. Nordin, supra note 27, at 156. 

31. Id. at 158. 

32. See Dodd, The Non-Contractual Nature of the Student-University Contractual 
Relationship, 33 Kan. L. REv. 701, 714 (1985). 

33. Id. at 715. 

34. See, e.g., Zumbrun v. University of S. Cal., 101 Cal. Rptr. 499, 504 (1972) (‘‘The 
basic legal relation between a student and a private university or college is contractual.’’). 

35. Lerblance, supra note 13, at 608. 

36. See, e.g., Andersen v. Regents of the Univ. of Cal., 99 Cal. Rptr. 531 (1972). 
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that the contractual principle of reasonableness requires courts to find 
that the ‘‘contract’’ contains iniplied terms which requires universities 
to act in a fair and reasonable manner when they conduct disciplinary 
proceedings.*” Thus, students may be protected from arbitrary discipli- 
nary action by virtue of contractual relationships with the colleges they 
attend. 


III. Due Process CONSTRAINTS ON THE DISCIPLINARY PROCESS 


All examinations of students’ rights to due process, including the 
right to counsel, first require a determination of whether the students’ 
interests fall ‘‘within the contemplation of the ‘liberty or property’ 
language of the Fourteenth Amendment.’’** Property interests may be 
created when there is legitimate reliance on a benefit.*° College students 
in good academic standing legitimately expect to receive their degrees 
upon completion of their course requirements. As a result, students 
possess property interests in their educations.*° Students’ liberty inter- 
ests are usually infringed by the stigma that accompanies suspension 
or expulsion.*’ Thus, at least at public institutions, students facing 
significant disciplinary penalties are entitled to due process protec- 
tions.*? 


A. The Development of Due Process on Campus 


Until the early 1960’s, federal courts declined to consider whether 
student dismissals might violate due process. Judicial review was de- 





37. Lerblance, supra note 13, at 609. 

38. Morrissey v. Brewer, 408 U.S. 471, 481, 92 S. Ct. 2593, 2600 (1972). The 
fourteenth amendment provides, in pertinent part: ‘‘[NJor shall any state deprive any 
person of life, liberty, or property, without due process of law; nor deny to any person 
within its jurisdiction the equal protection of the laws.’’ U.S. Const. amend. XIV, § 1. 

39. See Note, University Disciplinary Process: What’s Fair, What’s Due, and What 
You Don’t Get, 96 YALE L.J. 2132, 2136 (1987) (citing Board of Regents v. Roth, 408 U.S. 
564, 576-77, 92 S. Ct. 2701, 2708-09 (1972)). 

40. Id. at 2137. 

41. In Wisconsin v. Constantineau, 400 U.S. 433, 437, 91 S. Ct. 507, 510 (1971), the 
Supreme Court explained that liberty interests protected by due process exist ‘‘[w]here a 
person’s good name, reputation, honor or integrity [are] at stake because of what the 
government is doing to him.’’ This approach was scaled back in Paul v. Davis, 424 U.S. 
693, 96 S. Ct. 1155 (1976), in which the Court held that not all defamations infringe 
liberty interests. Instead, stigma must accompany the deprivation of a right previously 
held under state law, or otherwise alter some legal status, such as employment. Id. at 
708-09, 91 S. Ct. at 1164. 

The significant alteration of suspended or expelled students’ status is most evident in 
their inability to enroll at other universities. Subsequent universities to which students 
may apply are always aware of prior dismissals. See Note, supra note 39, at 2138. 
Consequently, dismissal from one university can mean the end of a student’s education. 
Id. at 2138-39. Such results inflict both economic and emotional harm. 

42. For a discussion of the differences between public and private institutions, and 
the due process implications, see infra notes 129-55, and accompanying text. 
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nied on the ground that federal courts lacked jurisdiction,* or, if they 
had jurisdiction, that a college education was a privilege and not a 
right.* 

This hands-off approach came to a halt in 1961 in the landmark case 
of Dixon v. Alabama State Board of Education.*® In Dixon, the Fifth 
Circuit Court of Appeals ruled that the expulsion of six students from 
a state college for unspecified acts of misconduct, without notice of 
the charges against them, or an opportunity for a hearing, violated the 
due process clause of the fourteenth amendment. Even if the students’ 
attendance at a state college were a privilege and not a right, the court 
observed, ‘‘it nonetheless remains true that the State cannot condition 
the granting of even a privilege upon the renunciation of the Consti- 
tutional right to procedural due process.’’“ The court ruled that before 
a state school could expel students for disciplinary reasons, students 
were entitled to notice and a hearing.*”? Dixon did not mandate that 
college disciplinary proceedings mirror criminal trials. The court stated 
that ‘‘full-dress judicial hearings’’ were not necessary,** and that hearing 
procedures ‘‘should vary depending upon the circumstances of the 
particular case,’’*® so long as the ‘‘rudiments of an adversary proceed- 
ing’’ are preserved.*° 

Dixon established the foundation for students’ rights to due process 
in university disciplinary proceedings. The Dixon court’s discussion of 
what might constitute sufficient notice and an adequate hearing was 
relied upon in later cases to determine the propriety of universities’ 
disciplinary proceedings.*! Six years after Dixon was decided, a federal 
district court in Esteban v. Central Missouri State College,** more 
specifically defined the general due process requirements established 
in Dixon. 

In Esteban, the College suspended the plaintiffs for their roles in 
student demonstrations. The court held that the students were not 
afforded procedural due process, and ordered the College to provide 
them with the following protections: (1) a written statement of the 
charges, for each student, made available at least ten days before the 
hearing; (2) a hearing before the person(s) having the power to suspend 
or expel; (3) the opportunity for advance inspection of any affidavits 
or exhibits that the College intended to produce at the hearing; (4) the 





43. Lerblance, supra note 13, at 609. 

44. Id. at 609-10 (citing Hamilton v. Regents of the Univ. of Cal., 99 Cal. Rptr. 531 
(1972)). 
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48. . at 159. 
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50. . at 159. 

51. See Due v. Florida A. & M. Univ., 233 F. Supp. 396 (N.D. Fla. 1963). 
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right to have counsel present at the hearing to advise them (but not to 
cross-examine witnesses); (5) the opportunity to present their own 
version of the facts, including affidavits, exhibits, and witnesses; (6) 
the right to hear the evidence against them and personally (i.e., not 
through counsel) question adverse witnesses; (7) a determination of the 
facts of each case based solely on the evidence presented at the hearing; 
(8) a written statement of the hearing officer’s findings of fact; and (9) 
the right to make a record of the hearing at their own expense.** The 
Eighth Circuit Court of Appeals subsequently affirmed the decision.™ 
Most courts continue to focus on the flexible notice and hearing 
concept of Dixon,® and avoid the detail of Esteban when determining 
college students’ due process rights. Nevertheless, the Esteban require- 
ments illustrate the outer limits of what a court might consider.** At 
least one other court has reached those outer limits. In Marin v. 
University of Puerto Rico,*’ the federal district court ruled that the 
‘‘minimum protection constitutionally required’’®* in disciplinary pro- 
ceedings involving suspension included the right to counsel.*® The 
court further mandated that accused students be allowed to cross- 
examine opposing witnesses with the assistance of counsel.® One recent 
article has suggested that Marin be adopted as the new standard to 
gauge whether college students have received due process in discipli- 
nary proceedings.*? However, the article failed to recognize that Marin 
has been disregarded even in the First Circuit,®** of which the District 
of Puerto Rico is a part.** More properly, Marin should be viewed as 





53. Id. at 651-52; W. KapLin, THE Law OF HIGHER EDUCATION 304 (2d ed. 1986). 

54. 415 F.2d 1077 (8th Cir. 1969). 

55. W. KAPLIN, supra note 53, at 304. 

56. Id. 

57. 377 F. Supp. 613 (D.P.R. 1974). 

58. Id. at 624. 

59. Id. at 623-24. 

60. Id. at 623. 

61. See Blaskey, University Students’ Right to Retain Counsel for Disciplinary Pro- 
ceedings, 24 Cat. W.L. REv. 65, 67-68 (1988). 

62. Most recently, in Gorman v. University of R.I, 646 F. Supp. 799 (D.R.I. 1986), 
modified, 837 F.2d 7 (1st Cir. 1988), a student was denied the assistance of counsel in 
a university disciplinary proceeding because there were no criminal charges stemming 
from the incident in question. 646 F. Supp. at 806, 837 F.2d at 16. In so holding, neither 
the district court nor the First Circuit Court of Appeals even cited Marin in their 
discussions of students’ right to counsel. Id. The holding in Gorman is no surprise; for 
several years the rule in the First Circuit has been that students have a right to counsel 
only when facing criminal charges arising out of the same set of facts as the disciplinary 
proceedings. See Gabrilowitz v. Newman, 582 F.2d 100 (1st Cir. 1978); McLaughlin v. 
Massachusetts Maritime Academy, 564 F. Supp. 809 (D. Mass. 1983). For a discussion 
of Gabrilowitz, McLaughlin, and students’ right to counsel when facing both criminal 
and disciplinary charges, see infra notes 83-107 and accompanying text. 

63. It is difficult to determine how Blaskey would fit Marin into the general framework 
surrounding students’ due process rights, including students’ right to the assistance of 
counsel because Blaskey omits a discussion of several significant cases involving or 
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an extreme case, with the Dixon requirements remaining the logical 
focus. 


B. Is Today’s Due Process Fair Process? 


Today’s version of disciplinary due process, that is, notice to students 
of the charges against them and an opportunity to be heard, is some- 
times criticized as unfair to students.** Most criticism centers on courts’ 
presumption that student affairs administrators are impartial when 
making disciplinary decisions. As one author stated, ‘‘Any adminis- 
trator who initially decides a student should be charged naturally has 
a predisposition to find him guilty of that charge.’’** In many cases 
involving significant disciplinary matters, such as suspension or ex- 
pulsion, however, the administrator initiating the action is not the sole 
decisionmaker; rather, some type of committee or judicial board bears 
ultimate responsibility.*” Even when the charging administrator has the 
power to suspend or expel, there is usually some appeals process by 
which the charging administrator’s judgment may be checked. 





establishing circumstances in which students are entitled to the assistance of counsel. 
Among these cases are French v. Bashful, 303 F. Supp. 1333 (E.D. La. 1969), appeal 
dismissed, 425 F.2d 182 (5th Cir. 1970), cert. denied, 400 U.S. 941, 91 S. Ct. 232 (1970); 
Gabrilowitz v. Newman, 582 F.2d 100 (1st Cir. 1978); McLaughlin v. Massachusetts 
Maritime Academy, 564 F. Supp. 809 (D. Mass. 1983); Henson v. Honor Comm. of Univ. 
of Va., 719 F.2d 69 (4th Cir. 1983); University of Houston v. Sabeti, 676 S.W.2d 685 
(Tex. Ct. App. 1984); and Gorman v. University of R.I., 646 F. Supp. 799 (D.R.I. 1986), 
modified, 837 F.2d 7 (1st Cir. 1988). See Blaskey, supra note 61, at 75-82. 

Blaskey further mischaracterizes the university disciplinary process. He suggests that 
university disciplinary hearings are the equivalent of criminal trials or hearings because 
formal charges are brought, witnesses testify, and cross-examinations may be conducted. 
See Blaskey, supra note 61, at 82. This superficial analogy is directly contrary to the 
manner in which courts and most commentators view the disciplinary process. It ignores 
institutions’ strong interests in the promulgation of disciplinary rules and procedures, 
and the educational nature of many disciplinary proceedings. 

64. See Note, supra note 39. Interestingly, James M. Picozzi, the author of the Note, 
was a defendant in a disciplinary case while a law student at the University of Michigan. 
See Picozzi v. Sandalow, 623 F. Supp. 1571 (E.D. Mich. 1986). Picozzi’s article reflects 
a bias against the current interpretation of educational due process and, indeed, he 
admits his bias in a footnote. 

65. “[C]ourts presume good faith on the part of school administrators—but why they 
do so is unclear.”’ Note, supra note 39, at 2140. 

66. Id. at 2142. 

67. See Golden, Procedural Due Process for Students at Public Colleges and Univer- 
sities, 11 J.L. & Epuc. 337, 359 (1982) (‘‘Hearing panels appear to be more widely used 
than hearing officers in general.’’). 

Admittedly, in many situations the student affairs administrator initiating disciplinary 
action also decides the student’s punishment. However, these cases usually involve the 
imposition of relatively minor disciplinary sanctions, such as probation, or the mere 
delivery of ‘‘Dutch Uncle talks.’’ Such encounters are valuable teaching and counseling 
opportunities, no one can reasonably suggest that individual administrators should be 
denied this discretion. 

68. Id. 
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IV. THE RIGHT TO COUNSEL 


The assistance of counsel was not cited in Dixon as a requirement of 
due process. Some courts have relied on that omission to support the 
position that the right to counsel is not a required safeguard in uni- 
versity disciplinary proceedings.® Courts have declined to recognize a 
right to counsel for a variety of other reasons. These include the beliefs 
that disciplinary proceedings are not judicial in nature and should be 
kept informal, that literate and educated students should be able to 
defend themselves, and that courts should not interfere with colleges’ 
rights to determine their own disciplinary procedures.” 

The Supreme Court has not been called upon to decide whether 
students have a right to counsel in university disciplinary proceedings. 
The Court came closest to addressing the issue in Goss v. Lopez.” In 
Goss, students at a public high school were arbitrarily suspended for 
ten days for their roles in a lunchroom disturbance. The Court ruled 
that the students were entitled to ‘‘fundamentally fair’’ disciplinary 
procedures, including notice and a hearing.”? The failure by the school 
to provide these violated the students’ right to due process. Dixon had 
set out essentially the same requirements fourteen years earlier. On the 
issue of students’ right to counsel, the Court stated, ‘‘[W]e stop short 
of construing the Due Process Clause to require, countrywide, that 
hearings in connection with short suspensions must afford the students 
the opportunity to secure counsel... .’’’? The Supreme Court never 
reached the issue of whether the assistance of counsel might be required 
when students face lengthy suspensions or expulsion. Instead it limited 
its ruling to short suspensions of ten days or less.” 

Goss resulted in a recognized lack of binding precedent regarding 
students’ right to counsel. Such right to counsel is thus determined in 
other courts, both state and federal. As might be expected, the courts’ 
decisions have varied. From this gray area two situations have emerged 
in which courts allow students to be assisted by attorneys. First, 
students are entitled to the assistance of counsel when the university 
proceeds through counsel. Second, students may be assisted by counsel 
when they face criminal charges arising out of the same set of facts 
that led to the university disciplinary charges. 





69. See, e.g., Barker v. Hardway, 283 F. Supp. 228 (S.D. W.Va. 1968), aff’d, 399 
F.2d 638 (4th Cir. 1968), cert. denied, 394 U.S. 905, 89 S. Ct. 1009 (1969); Haynes v. 
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70. See Comment, Constitutional Law—Procedural Due Process—Student Has Right 
to Have Attorney Present at University Disciplinary Hearing When Criminal Charges Are 
Pending, 1978 B.Y.U. L. REv. 722, 725; see also Jaksa v. Regents of Univ. of Mich., 597 
F. Supp. 1245, 1252 (E.D. Mich. 1984), aff’d, 787 F.2d 590 (no right to counsel where 
disciplinary proceedings not complex, and student had opportunity to discuss case with 
administrator prior to hearing). 

71. 419 U.S. 565, 95 S. Ct. 729 (1975). 

72. Id. at 568, 95 S. Ct. at 732. 

73. Id. at 568, 95 S. Ct. at 740. 

74. Id., 95 S. Ct. at 741. 
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A. When the Institution Proceeds Through Counsel 


If an institution employs counsel in disciplinary proceedings, the 
students charged are entitled to the assistance of counsel. This propo- 
sition is based primarily on French v. Bashful.” 

In French, the plaintiffs, students at Southern University in New 
Orleans, were suspended or expelled by the University’s disciplinary 
committee because of their roles in campus demonstrations. The com- 
mittee denied the plaintiffs’ request to be assisted by counsel at their 
hearing. Although the court believed that the students received a fair 
hearing,”® and were afforded the protections mandated by Dixon,” it 
nonetheless held that the students were denied due process when they 
were not allowed to have their attorneys assist them at the hearing. 

The reason for the court’s decision was Southern’s use of a third- 
year law student to.prosecute the cases. Although the law student was 
not a lawyer at the time of the proceedings, the court believed that his 
ability to conduct himself appropriately in such surroundings was far 
superior to that of the students.”* In fact, a member of the disciplinary 
committee testified that the law student ‘‘was chosen to prosecute these 
cases because of his familiarity with legal proceedings.’’’? Thus, the 
plaintiffs had lost an extremely valuable right—a college education— 
when placed at a disadvantage that could be overcome by the assistance 
of counsel. The court ordered the University to hold new hearings for 


the students, at which time they would have the right to be assisted 
by their retained counsel.® 

Although French was not the first case to address students’ right to 
counsel when a university proceeds through counsel,® few, if any, 
similar cases have arisen subsequently. This is probably attributable to 
the fact that few colleges or universities use attorneys or law students 
to prosecute student disciplinary cases. Courts have yet to consider 





75. 303 F. Supp. 1333 (E.D. La. 1969), appeal dismissed, 425 F.2d 182 (5th Cir.), 
cert. denied, 400 U.S. 941, 91 S. Ct. 232 (1970). 

76. ‘‘[W]e are of the opinion that for the most part the hearings were conducted in 
a fair and impartial manner.’’ 303 F. Supp. at 1336. 

77. ‘‘The students were given advance notice of the hearings and of the charges 
against them. They were permitted to call their own witnesses and to cross-examine the 
witnesses who testified against them—a procedural right which the [cJourt in Dixon said 
does not have to be afforded to them.”’ Id. 

78. Id. at 1338. 

79. Id. at 1337. 

80. Id. at 1339. There may be some question as to what extent the court anticipated 
the students’ attorneys being able to assist them. The court used the term ‘‘representa- 
tion,’’ implying that the students’ attorneys would be able to actually participate in the 
hearing. At the same time, the court implied that the University could restrict counsel’s 
role by prohibiting cross-examination by counsel. See id. at 1337. This ambiguity was 
never clarified. 

81. See Wasson v. Trowbridge, 382 F.2d 807, 812 (2d Cir. 1967) (‘‘Where the 
proceeding is non-criminal ... and the government does not proceed through counse! 
. .. due process does not require representation by counsel.’’). 
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cases in which a university’s use of counsel is more subtle, such as 
those in which an attorney instructs an administrator on presenting a 
case against a student.* 


B. When Criminal Charges are Pending 


Special concerns arise when students face disciplinary action for 
incidents which are also violations of the law. In these cases, students’ 
statements may lead to criminal convictions as well as institutional 
penalties, since students risk incriminating themselves in university 
disciplinary hearings. The magnitude of the risk depends on the timing 
of the university hearings.** When students have been criminally tried 
and verdicts have been returned prior to university hearings, the risks 
are minimal. If students are criminally tried and are acquitted, the 
double jeopardy doctrine will generally shield them from a second 
criminal prosecution based on incriminating disciplinary hearings.* If 
students are convicted, erroneous or incriminating findings of fact in 
disciplinary hearings are irrelevant.® 

On the other hand, when students have been criminally charged, but 
not tried or when students have yet to be charged prior to the university 
disciplinary hearings, the risks are enormous. Under such circum- 
stances, students face difficult choices. Students who actively defend 
themselves in disciplinary hearings may incriminate themselves and 
expose the strengths and weaknesses of their cases to attentive criminal 
prosecutors.*®° When criminal charges have yet to be filed, students’ 
performances at hearings may determine whether they will be charged.*’ 
The students’ only other choice, a meager one, may be to avoid 
contesting the disciplinary charges, thereby aiding their criminal de- 
fense, but simultaneously ensuring their suspension or expulsion.®. 

In Gabrilowitz v. Newman,* the First Circuit Court of Appeals ad- 
dressed whether a student has a right to counsel in disciplinary pro- 
ceedings when a criminal trial is pending. The student, Steven A. 
Gabrilowitz, a senior at the University of Rhode Island (U.R.I.), was 
charged with assault with intent to commit rape on another student. 
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While Gabrilowitz was at the police station being charged, he was 
suspended by the University. He was subsequently directed to appear 
before U.R.I.’s student conduct board and defend himself against spe- 
cific allegations of assault with intent to commit rape. The student 
conduct board’s rules of procedure prohibited the presence of legal 
counsel at hearings. Gabrilowitz sought an injunction, asking that he 
be allowed the assistance of counsel; the district court issued the 
injunction. The First Circuit Court of Appeals affirmed the district 
court’s decision. 

In considering the case, the court acknowledged that most courts did 
not recognize a right to counsel in university disciplinary hearings, but 
noted that those cases did not involve ‘‘the specter of a criminal case 
hovering over the hearing.’’®° The court found that Gabrilowitz would 
be deprived of due process if, without the assistance of counsel, he 
were forced to choose between the risk of expulsion and the risk of 
self-incrimination at the hearing.*: The court conceded that the presence 
of counsel would not remove all the risks, but would enable Gabrilowitz 
to make an intelligent and informed choice between the risks pre- 
sented.*? Of critical note, the court restricted the role of counsel to 
advising the student, and excluded counsel from actual participation 
in the hearing.* 

Just two years later, in Boyle v. Newman,” the University of Rhode 
Island returned to court, this time in a state court. In Boyle, three 
students were charged, both criminally and by the University, with 
sexual assault—a virtual repeat of Gabrilowitz. Although U.R.I. ac- 
knowledged that it should allow the students’ attorneys to assist them 
at their hearing, it sought to prevent the attorneys from cross-examining 
the University’s witnesses. Ultimately, the Rhode Island Superior Court® 
ruled that U.R.I. need not allow cross-examination by counsel. 

In McLaughlin v. Massachusetts Maritime Academy,” students’ right 
to the assistance of counsel when facing criminal charges was reaf- 
firmed. The plaintiff, a cadet at the Academy, was arrested off-campus 
for the possession of drugs. He was later charged for the same incident 
by the school’s disciplinary board. His request that his attorney be 
present at his hearing was denied by the board. He then sought 
injunctive relief, requiring the Academy to allow him the assistance of 
counsel. In granting the injunction, the district court simply followed 
the precedent established by Gabrilowitz.® 
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Similarly, in Hart v. Ferris State College,®® the court again held that 
students have a right to counsel when facing both criminal and disci- 
plinary charges stemming from the same incident. In Hart, the plaintiff 
sought to enjoin the College from holding her disciplinary hearing until 
the criminal matter was resolved. The district attorney had announced 
his intention to subpoena the disciplinary hearing transcripts for use 
in the plaintiff’s criminal trial. Among other things, the plaintiff as- 
serted that she would be denied due process were her attorney not 
allowed to cross-examine the witnesses against her. The court denied 
the injunction, believing that the student’s right to consult with counsel 
and to have counsel make a statement for her, as provided by the 
College’s disciplinary procedures, afforded adequate protection.’ In so 
holding, the court relied heavily on Gabrilowitz.™ 

It is interesting to note that Gabrilowitz and McLaughlin did not 
discuss several alternative means of protecting the students’ rights. For 
example, the courts might have stayed the disciplinary proceedings 
until the criminal trials were completed. The courts could have fash- 
ioned an exclusionary rule, holding that if the university disciplinary 
proceedings preceded the disposition of criminal charges arising out of 
the same alleged misconduct, the students’ testimony in the hearing 
would be inadmissible in later criminal trials.1°* The courts’ decisions 
not to stay the disciplinary proceedings can probably be traced to a 
reluctance to interfere significantly with schools’ legitimate interests in 
resolving student disciplinary problems.’ The limited role of counsel 
allowed was viewed by the courts as only slightly intrusive, and seemed 
to place no administrative or financial burden on the universities.’™ 
Further, allowing students the assistance of counsel was simply easier 
than fashioning a new exclusionary rule, especially when some case 
law already recognized the right to counsel in disciplinary proceed- 
ings.*°° The Hart court did discuss the student’s option to remain silent 
during her hearing since in the College’s disciplinary procedure, her 
silence could not be used against her.’ The court rejected that option, 
however, because it did not allow the student to ‘‘control the direction 
of the current of her hearing.’’'” 
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V. ACADEMIC VERSUS DISCIPLINARY DECISIONS: A STUDENT RIGHTS 
DicHoTomy? 


Students may face suspension or dismissal for reasons other than the 
violation of university rules, misconduct, or more serious matters, such 
as the commission of crimes. Students are often required to leave 
universities because of academic failure or academic misconduct, such 
as cheating and plagiarism. Although the outcome is the same whether 
a student is expelled for the commission of a crime or for academic 
deficiencies, courts view the two quite differently. 


A. Due Process in the Academic Context 


In Board of Curators of the University of Missouri v. Horowitz,’® the 
Supreme Court assessed students’ due process rights in wholly aca- 
demic proceedings. In so doing, the Court followed the traditional rule 
of judicial deference to academic expertise in the educational process.‘ 

Charlotte Horowitz, a medical student, was dismissed for deficiencies 
in clinical performance, peer and patient relations, and personal hy- 
giene. After faculty members repeatedly expressed dissatisfaction with 
her clinical work she was advanced to her final year on academic 
probation. Her poor clinical evaluations continued, and the school’s 
council on evaluation postponed her graduation and recommended that 
she be dismissed, absent ‘‘radical improvement.’’*° She was then 
allowed to take a special set of oral and practical tests, administered 
by practicing physicians in the area, as a means of appealing the 
council’s decision. After receiving unfavorable reports from the physi- 
cians, the council reaffirmed its recommendation. At the end of the 
academic year, and after further negative reports on her clinical work, 
the council recommended her dismissal from the University. The school’s 
coordinating committee, the dean, and ultimately the provost for health 
sciences affirmed the decision. 

In holding that Horowitz’s due process rights were not abridged, the 
Court stated: 


[She] has been awarded at least as much due process as the 
Fourteenth Amendment requires. The school fully informed [her] 
of the faculty’s dissatisfaction with her clinical progress and the 
danger that this posed to timely graduation and continued enroll- 
ment. The ultimate decision to dismiss [her] was careful and 
deliberate. These procedures were sufficient under the Due Process 
Clause of the Fourteenth Amendment." 
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The Court also observed that the University went beyond the consti- 
tutionally-required due process by allowing Horowitz to be examined 
by independent physicians, thereby making certain that its assessment 
of her skills was correct.'’? So long as academic administrators make 
the decision to expel a student ‘‘carefully and deliberately,’’ then, the 
student has received sufficient due process. 

Judicial deference to academic decisions continues today. In Regents 
of University of Michigan v. Ewing,’* a case involving the alleged 
infringement of a student’s substantive’ rather than procedural due 
process rights, the Supreme Court upheld the dismissal of a student 
with a history of low grades and poor exam scores in a medical program. 
The Court observed that when asked to review genuinely academic 
decisions, judges should show great respect for the faculty’s profes- 
sional judgment.’*® Further, the Court reasoned that courts may not 
override academic judgments unless they are ‘‘such a substantial de- 
parture from accepted academic norms as to demonstrate that the person 
or committee responsible did not actually exercise professional judg- 
ment.’’176 

The extent to which judicial deference to administrators’ and profes- 
sors’ judgment impairs students’ due process rights in wholly academic 
proceedings probably depends on the facts of the particular case. In 
Horowitz, for example, if one considers the examinations administered 


by independent practicing physicians to be the equivalent of a hearing 
before an impartial tribunal, Charlotte Horowitz received due process 
equal to or greater than that to which she would have been entitled 
had the Dixon requirements been the prevailing standard.’”” The prob- 
lem, of course, is that the sweeping discretion granted by the Court to 
universities in academic proceedings provides great potential for abuse. 


B. Academic Misconduct as Compared to Academic Competence: 
Due Process and the Right to Counsel 


Horowitz involved a university’s expertise and judgment in evaluating 
the academic competence of a student. The Supreme Court distin- 
guished that situation from cases in which students face disciplinary 
charges stemming from violations of rules of conduct.’* The implication 
of Horowitz is that students charged with acts of academic misconduct 
(as compared with academic competence), such as cheating or plagia- 
rism, should be afforded greater procedural protection. Courts appar- 
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ently treat academic misconduct in the same manner as disciplinary 
misconduct, holding that students who receive notice of the charges 
against them and a hearing have received due process.'” 

Courts’ treatment of academic and disciplinary misconduct also ap- 
pears equal with regard to students’ right to counsel. In University of 
Houston v. Sabeti,’?° a student suspended for cheating alleged that he 
was denied due process when his attorney was not allowed to question 
and cross-examine witnesses at his hearing. Noting that the student 
was not entitled to the assistance of counsel in the first place,'*' the 
court held that counsel’s role was properly limited to advising the 
plaintiff.‘22 The latter determination was completely in line with Ga- 
brilowitz v. Newman, limiting counsel to an advisory role. 

In Henson v. Honor Committee of University of Virginia,’?* a law 
student was suspended by the University after the law school’s honor 
committee found him guilty of cheating. He alleged that he was denied 
due process when his attorney was not allowed to conduct his defense. 
The student was assisted by two law students, who consulted exten- 
sively with his attorney.’7* The honor committee was comprised of law 
students. Although the court did not expressly state that the student 
had a right to counsel under the circumstances, it implicitly recognized 
the right.12° Thus, Henscn is much like French v. Bashful,'?° which 
held that students have a right to counsel in disciplinary hearings in 
which universities proceed through counsel. In Henson, the University 
of Virginia effectively proceeded through counsel by allowing a group 
of law students to administer its law school’s disciplinary system. 

A comparison of students’ due process rights, including the right to 
counsel, in disciplinary cases with such rights in academic competence 
cases indeed presents a dichotomy. Students in academic competence 
cases have severely restricted rights; so long as administrators exercise 
‘‘professional judgment’’ when making their decisions, students who 
are suspended or expelled have received all the process they are due. 
At the opposite end of the spectrum are students charged with disci- 
plinary misconduct; they are entitled to notice of the charges against 
them, an opportunity to be heard and, under some circumstances, the 
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assistance of counsel. Disciplinary and academic misconduct cases, 
however, are quite similar.'?” In both instances students apparently have 
a right to counsel when universities proceed through counsel, and such 
counsel is generally limited to advisory roles. In this light, the aca- 
demic-disciplinary dichotomy disappears.‘ 


VI. PUBLIC VERSUS PRIVATE INSTITUTIONS 


The overwhelming majority of cases involving students’ due process 
rights, among them the right to counsel, have involved public univer- 
sities.‘ This is because, as agencies of the state, public universities’ 
actions are ‘‘state actions,’’ subject to fourteenth amendment limita- 
tions.’*° As a rule, constitutional guarantees of due process do not bind 
private universities, unless plaintiffs can somehow bring the imposition 
of sanctions within the scope of state action.’ 


A. State Action: A Jurisdictional Barrier 


Historically, plaintiffs at private universities have attempted to dem- 
onstrate state action on the part of institutions by applying either 
‘public function’’ or ‘‘government contacts’’ theories.'*? According to 
the public function theory, when a private school performs a function 
generally considered to be a responsibility of the government, such as 


providing citizens of a state with higher education, its actions may be 
considered state actions.’** The government contacts theory holds that 
when a private college obtains substantial resources from the govern- 
ment, its actions amount to state actions.‘** Although plaintiffs met 
with some success under both theories,’** victories were rare. This was 
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due in large part to the vagueness of what exactly constituted state 
action, and the reluctance of courts to intervene.'*® 

In recent years both the public function and government contacts 
theories for establishing state action have been rejected. The Supreme 
Court expressly rejected the government contacts theory in 1982'*” and 
the public function theory was eliminated by a series of district and 
circuit court opinions.'** In an attempt to clarify the state action doc- 
trine, the Supreme Court, in Lugar v. Edmonson Oil Co.,'*° established 
a two-part test to determine if a private entity’s actions were state 
actions: 


First the deprivation must be caused by the exercise of some right 
or privilege created by the state or a rule of conduct imposed by 
the state or by a person for whom the state is responsible... . 
Second, the party charged with the deprivation must be a person 
who may fairly be said to be a state actor. This may be because 
he is a state official, because he has acted together with or has 
obtained significant aid from state officials, or because his conduct 
is otherwise chargeable to the state.**° 


Applying the Lugar test in Albert v. Carovano,'*' the Second Circuit 
Court of Appeals held the actions of Hamilton College, a private 


institution, to be state actions. Because the College was chartered by 
the State of New York, it was required to adopt rules and regulations 
for the maintenance of public order on campus pursuant to the New 
York Education Laws.'*? Two students who were suspended by the 
College under the adopted regulations challenged their suspension on 
due process grounds. The court found that the first part of the Lugar 
test was met by the College because faculty members and administrators 
testified that Hamilton would never have adopted the regulations had 
it not been required to do so by the state.'** The second part of the test 
was met because the Hamilton College personnel charged with enforcing 
the regulation did so as the result of ‘‘significant state encouragement,”’ 
thereby making their conduct ‘‘otherwise chargeable to the state.’’'** 
When private colleges enact rules and regulations required by state 
law, then, Carovano makes it clear that students charged with violations 
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of those rules and regulations must be afforded due process. If those 
violations are also criminal offenses, or if the colleges proceed through 
counsel in their enforcement, due process would include the right to 
counsel. The implications of this new standard will most likely be felt 
in disciplinary actions resulting from hazing incidents. Several states 
have passed laws requiring private colleges to adopt anti-hazing policies 
and means for their enforcement.‘*® Absent state laws or administrative 
regulations applicable to student conduct at private colleges and uni- 
versities, state action, as specified by Lugar, seems unlikely to be 
found.'*6 


B. Cracks in the Barrier 


Students at private universities who are unable to prove state action 
by their institutions are not necessarily unprotected. For years courts 
have chipped away at the state action barrier. As a result, students 
may have a right to counsel at private colleges and universities. 

Courts have most often enfcrced students’ rights by requiring private 
universities to abide by fair and reasonable disciplinary procedures. 
This is often based in part on universities’ violation of their own 
disciplinary procedures, and is a hybrid of traditional contract law 
protections and constitutional limitations applied regardless of the 
absence of state action. In one of the earliest cases in this line, Ryan 
v. Hofstra University,'*’ the plaintiff was expelled by the University in 
violation of its own disciplinary procedures. Ordering the plaintiff 
reinstated, the court ruled that ‘‘Hofstra University, though termed a 
‘private university’, cannot expel, bar, and fine a student without 
following fair and reasonable procedures .... It must abide by Con- 
stitutional principles of fair conduct implicit in our society.’’'**® The 
court based its decision on its concept of justice as a basic societal 
expectation, one which should not be affected by a questionable dis- 
tinction between public and private actors. Similarly, in Kwiatkowski 
v. Ithaca College,’*® another New York court found it ‘‘imperative that 
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the college or university’s decision to discipline [students] be predicated 
on procedures which are fair and reasonable.’’**° The notion that private 
universities should recognize their students’ constitutional rights out 
of ‘‘fairness’’ was embraced by some members of the academic com- 
munity even before Ryan and Kwiatkowski,'** and appears to have 
gained wider acceptance since. 

Finally, some courts are not sure whether to distinguish between 
public and private universities. Slaughter v. Brigham Young University'* 
involved the expulsion of a student for academic misconduct. In up- 
holding the student’s dismissal, the court assessed whether the Univ- 
ersity’s action was arbitrary in light of the adequacy of the procedure, 
and the substantiality of the evidence upon which the University 
relied.’** In reviewing the procedure, the court used constitutional due 
process as a guide, ruling: 


We hold that these proceedings met the requirements of the Con- 
stitutional due process doctrine as it is presently applied to public 
universities. It is not necessary under these circumstances to draw 
any distinction, if there be any, between the requirements in this 
regard for public and private institutions (emphasis added). 


Although the doctrinal bases for procedural rights may differ between 


public and private colleges, and most courts continue to afford private 
institutions greater flexibility, the law appears to be moving toward a 
similarity of treatment.‘** Thus, administrators at private universities 
should recognize that their students may enjoy a right to counsel under 
the same circumstances as students at public universities. 


VII. PERIPHERAL ISSUES RELATED TO THE RIGHT TO COUNSEL 


In criminal cases, defendants’ right to counsel attaches at the initia- 
tion of formal adversarial judicial proceedings,’ although no right to 
counsel applies unless defendants are actually incarcerated as a result 
of the prosecution.**’ Generally, defendants must be informed of their 
right to counsel and, if they cannot afford attorneys, counsel will be 
appointed for them. Must students who are entitled to the assistance 
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of counsel be informed of that right? If students have a right to counsel, 
but cannot afford attorneys, must universities hire attorneys for them? 
The answers are: perhaps and no. 

University disciplinary proceedings are not analogous to criminal 
trials.°%*° Thus, many constitutional protections inherent in criminal 
procedure are inapplicable to the university disciplinary process. In 
French v. Bashful, the first student discipline case to address the issue 
of appointed counsel, the court, in dictum, opposed appointed counsel: 


When the right to retain counsel is involved, we feel that any 
burden which such a right places on the university is inconse- 
quential. . . . But a similar holding as to appointed counsel would 
have a far greater effect on the university. If a college administra- 
tion were forced to provide counsel for defendant students ... 
the cost to the school would be considerable. It is no secret that 
universities are not unlimited in their funds. It is therefore this 
Court’s opinion that this would be too high a price for a college 


to pay for the privilege of enforcing discipline among its stu- 
dents.*5° 


No cases have been decided since French which suggest that universities 
must provide indigent students with counsel. What was once dictum 
in French has apparently become the rule. 

Whether universities must advise students of their right to counsel 
when appropriate is less clear. It is important to note that so advising 
students places little or no administrative or financial burden on uni- 
versities. Balancing that light burden with students’ vital interests in 
the assistance of counsel, courts might conclude that colleges must 
inform students of their right to counsel.’® Further, by advising students 
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ceeding, see Hart v. Ferris State College, 557 F. Supp. 1379, 1387-88 (W.D. Mich. 1983); 
see also Golden, College Student Dismissals and the Eldridge Factors: What Process is 
Due?, 8 J.C.U.L. 495 (1981-82). 
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of their rights, university administrators might avoid litigation when 
students who should have been assisted by counsel, but were not, seek 
remedies. Indeed, informing students of their right to counsel seems 
both reasonable and prudent. 


VIII. SOME THOUGHTS ON THE RIGHT TO COUNSEL 


The current judicial concepts of due process on campus and students’ 
right to counsel create an interesting blend of respect for universities’ 
interest in maintaining discipline, concern for universities’ administra- 
tive and financial resources, and a desire to protect students’ rights. 
“The system’’ relies in large part on the integrity of individual uni- 
versity administrators for the protection of students’ rights. For the 
most part this confidence appears well-placed and, as a practical matter, 
students seldom need (or want) the assistance of counsel in disciplinary 
proceedings.'* 

Students’ right to counsel has been at issue only when individual 
administrators have exercised questionable judgment and trampled on 
students’ rights. One has to wonder why, for example, the University 
of Rhode Island in Gabrilowitz and Boyle did not allow cross-exami- 
nation by defense counsel. Fven if cross-examination would have greatly 
extended hearing time or made University witnesses uncomfortable, 
these would seem to be light administrative burdens to a University 
seeking the truth.’*? This is even more apparent when the charge is a 
serious one, such as rape. For that matter, why, in Gabrilowitz, did 
U.R.I. not allow Steven Gabrilowitz to be assisted by counsel in the 
first place? Student affairs administrators should have students’ best 
interests at heart, and ‘‘no... administrator can believe that when 
students face impending criminal charges . . . those students should be 
forced to weigh the risks between institutional punishment and self- 
incrimination without the [assistance] of counsel.’’* In most cases, 
universities incur far greater administrative and financial burdens’* by 
contesting students’ right to counsel than they would if they allowed 
attorneys’ participation.’® In situations such as those in Gabrilowitz, 
Boyle, and McLaughlin, the universities could have saved themselves 
time and expense through the promulgation of simple policies post- 





161. This observation is based on the author’s experience as a student affairs admin- 
istrator at three colleges and universities. 

162. ‘‘Cross-examination has long been recognized as one of the best methods for 
determining truth, and a trained trial attorney is the best person to employ that method.”’ 
Note, supra note 39, at 2149. 

163. D. Richmond, Due Process On Campus: Students’ Right to Counsel 13-14 (man- 
uscript accepted July, 1988, for publication by C. StupEnt Arrs. J.). 

164. For example, in Picozzi v. Sandalow, 623 F. Supp. 1571 (E.D. Mich. 1986), the 
University of Michigan spent approximately $100,000 litigating the plaintiff’s due process 
rights. See Note, supra note 39, at 2150 n.86. 

165. See id. at 2149. 
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poning university disciplinary proceedings until the resolution of re- 
lated criminal matters.'®* In short, students’ right to counsel should not 
be the issue that universities often make it out to be. 


CONCLUSION 


Despite significant developments in the recognition of students’ con- 
stitutional rights on college and university campuses, students’ right 
to counsel in disciplinary proceedings remains very limited. Only when 
institutions proceed through counsel (or the equivalent thereof, such 
as law students), or students face impending criminal charges arising 
out of the same set of facts as do the disciplinary proceedings, are 
students entitled to the assistance of counsel. Even then, attorneys are 
usually allowed to function only as observers and advisors—not as 
advocates. 

Whether students’ right to counsel will soon evolve further is ques- 
tionable. If students’ right to counsel is broadened, it will probably be 
on a case-by-case basis. With no significant case law developments 
since Gabrilowitz in the late 1970’s, a general expansion of students’ 
right to counsel through allowing assistance by counsel at most sus- 
pension or expulsion proceedings seems improbable. 





166. An example of such a policy may be found at the University of Kansas regarding 

violation of law and University discipline: 
If a violation of law occurs on campus and is also a violation of a published 
University regulation, the University may institute its own proceedings against 
an offender who has been subjected to civil prosecution only if the University 
interest involved is clearly distinct from that of the community outside the 
University. Ordinarily, the University should not impose sanctions if public 
prosecution of a student is anticipated or until law enforcement officials have 
disposed of the case. 

THE UNIVERSITY OF KANSAS, YOU AND THE UNIVERSITY OF KANSAS, STUDENT HANDBOOK, 1988- 

89. 

Suspension of students prior to the completion of college and university disciplinary 
proceedings ought to be acceptable if the students’ continued presence on campus presents 
an imminent danger of physical harm. However, students must then be provided with 
hearings as soon as possible. See Note, supra note 39, at 2157-58. 





COMMENTARY 


Regents of the University of Michigan 
v. State of Michigan: South African 
Divestiture and Constitutional 
Autonomy, A Case Commentary 


Roderick K. Daane* 


In the United States, a relatively small but important group of public 
colleges and universities possess some degree of freedom from legislative 
direction notwithstanding their status as state institutions. Because this 
freedom typically derives from a state constitutional provision, it is often 
called ‘‘constitutional autonomy.”’ 

In no state has there been more litigation to test the limits of consti- 
tutional autonomy than in Michigan. Although Michigan has thirteen 
state universities (some of which changed status from colleges to uni- 
versities in 1987), the litigation has generally involved one or more of 
the so-called ‘‘big three’’-—Wayne State University, Michigan State Uni- 
versity, or the University of Michigan. Most often, it has been the 
University of Michigan which has either sued or been sued. Regents of 
the University of Michigan v. State of Michigan’ is the most recent in 
this line of cases. This time, the issue is whether the state legislature 
may compel divestiture by the University of Michigan of investments in 
corporations doing business in South Africa. 

In 1982, the Michigan legislature added the following provisions to 
the state’s Civil Rights Act:? 


Sec. 402 (1) An educational institution shall not 


(f) Encourage or condone legally required discrimination against 
an individual on the basis of race or color by knowingly making 
or maintaining after April 1, 1984, an investment in an organ- 
ization operating in the Republic of South Africa. This subdi- 





* Of counsel, Miller, Canfield, Paddock and Stone, Ann Arbor, Michigan, A.B., 
University of Michigan, 1952; J.D., University of Michigan, 1954. Past President, NACUA, 
1984-85. Mr. Daane is counsel of record for plaintiff/appellee, Regents of the University of 
Michigan, in the case which is the topic of this commentary. - 

1. 166 Mich. App. 314, 419 N.W.2d 773 (1988). 

2. 1982 Mich. Pub. Acts 512 amended Article IV of the Michigan Civil Rights Act. 
Micu. Comp. Laws ANN. § 37.2402 (West 1985). 
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vision shall not apply to a private educational institution. 

(g) Encourage or condone religious discrimination or ethnic dis- 
crimination by knowingly making or maintaining after February 
1, 1983, an investment in an organization operating in the 
Union of Soviet Socialist Republics. 


The governing Board of Regents of the University of Michigan asserted 
that the amended law violated the Regents’ authority, which derives 
from the following constitutional language: 


The legislature shall appropriate moneys to maintain the University 
of Michigan, Michigan State University, [and] Wayne State Univer- 
sity .... The legislature shall be given an annual accounting of 
all income and expenditures by each of these educational institu- 
tions.* Each [university] board shall have general supervision of its 
institution and the control and direction of all expenditures from 
the institutions’ funds.* 


The Regents passed a resolution which effected divestiture of approx- 
imately ninety percent (90%) of the University’s South African portfolio.® 
However, the resolution excepted from divestiture three categories of 
investments: 


Investments in corporations headquartered in Michigan or which 
employ substantial numbers of employees in Michigan. 
Option trading. 

‘‘Strings attached’’ gifts from donors who specified retention of 
the gift securities. 


The Regents also resolved to institute legal action to test the constitu- 
tionality of the divestiture statute.® 

The Regents filed a complaint for declaratory judgment against the 
State on July 15, 1983. The complaint and subsequent cross motions for 
summary judgment framed four issues, only one of which is germane to 
this commentary:’ 





. Mic. Const. art. VIII, § 4. 

. Micu. Const. art. IV, § 53 (emphasis added). 

. See Appendix A for text of the resolution. 

. The pertinent portion of the resolution provides: 

WHEREAS, the Regents believe that Public Act 512 of 1982 represents an 
unconstitutional intrusion upon the powers and authority of the Regents to direct 
expenditures of the University’s funds. 

IT IS THEREFORE RESOLVED, that General Counsel of The University of 
Michigan is hereby authorized and directed to take appropriate action to obtain 
a court determination that Public Act 512 of 1982 is unconstitutional. 

7. The other three issues were: 
(a) Does the divestiture amendment to the Civil Rights Act violate the require- 
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May the legislature direct investment of university endowments 
without offense to the Board of Regents’ autonomous control of the 
institution and, specifically, of expenditures of its funds? 


The trial court ruled for the State of Michigan on each issue. With 
respect to constitutional autonomy, the court reasoned, in part, that 
while the Constitution conferred explicit authority over ‘‘expenditures”’ 
upon the Board of Regents, it did not do so with respect to ‘‘invest- 
ments.’’ The court also held that the amended Civil Rights Act repre- 
sented a valid exercise by the Michigan legislature of the state’s police 
power in that it represented an expression of public policy of the same 
magnitude as the Worker’s Compensation Act*® and the Public Employees 
Relations Act (PERA).° The Michigan Supreme Court held that both 
statutes bound the constitutional universities.’ 

The Michigan Supreme Court, in the PERA case, held that the Uni- 
versity of Michigan is a public employer and is therefore required to 
bargain collectively with interns and residents at University Hospital." 
The court distinguished, however, between appropriate subjects for col- 
lective bargaining, such as wages and working conditions, and matters 
which fall within the University’s ‘‘educational sphere,’’ such as rotation 
assignments. The court found that matters within the ‘“‘educational sphere’’ 
are beyond the reach of PERA because of the University’s constitutional 
autonomy. In the divestiture case, the trial court seized upon this ‘‘ed- 
ucational sphere’’ concept. 

The trial court concluded that investment activities fell beyond the 
educational sphere and were thus unprotected by constitutional autonomy 
from legislative incursions. The trial court also ruled that article IX, 
section 19 of the Michigan Constitution which restricts state involvement 
regarding investments, conferred upon the legislature the authority claimed 
over university investments.” 





ment of the Michigan Constitution that a statute be limited to a single object 
which is consistent with the title of the statute? 

(b) Does the amendment violate the commerce clause of the United States 
Constitution? 

(c) Does the amendment impermissibly intrude upon the federal government’s 
supremacy in foreign relations? 
8. Micu. Comp. Laws ANN. §§ 418.10-.941 (West 1985). 
9. Micu. Comp. Laws ANN. §§ 423.201-.216 (West 1985). 

10. Peters v. Michigan State College, 320 Mich. 243, 30 N.W.2d 854 (1948) (Worker’s 
Compensation Act); Regents of the Univ. of Mich. v. Employment Relations Comm’n, 389 
Mich. 96, 204 N.W.2d 218 (1973) (PERA). 

11. Regents v. Employment Relations Comm’n, 389 Mich. 96, 204 N.W.2d 218 (1973). 

12. Art. IX, § 19 of the Michigan Constitution provides: 

The state shall not subscribe to, nor be interested in, the stock of any company, 
association or corporation, except that funds accumulated to provide retirement 
or pension benefits for public officials and employees may be invested as provided 
by law; and endowment funds created for charitable or educational purposes may 
be invested as provided by law governing the investment of funds held in trust 
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Substantial further divestiture by the University’® followed the August, 
1985 decision of the trial court, which the University appealed.* On 
February 2, 1988, Michigan’s intermediate appellate court, the Court of 
Appeals, reversed the trial court.** The court addressed only the issue 
concerning the scope of constitutional autonomy: 


The courts have clearly interpreted the constitution as conferring 
general fiscal autonomy on the university boards. 

... We agree with plaintiff that reliance on selected dictionary 
definitions offers an insufficient basis for the constitutional adju- 
dication demanded by this case. As plaintiff additionally notes, any 
investment of funds entails what even the circuit court would be 
constrained to agree is the incidental expenditure of funds.*® 





by trustees and other state funds or money may be invested in accounts of a 

bank, savings and loan asscciation, or credit union organized under the la-ws of 

this state or federal law, as provided by law. (emphasis added). 
Regents v. State of Mich., 166 Mich. App. at 330, 419 N.W.2d at 780 (quoting Micn. 
Const. art. IX, § 19 (emphasis in opinion)). 

13. The University resolution follows: 
RESOLUTION REGARDING UNIVERSITY INVESTMENTS 
IN ORGANIZATIONS 
OPERATING IN THE REPUBLIC OF SOUTH AFRICA 

WHEREAS, the Board of Regents has noted recent events in the Republic of 
South Africa which confirm their belief, as stated in April of 1983, that the 
system of apartheid and the oppressive practices of the government of that 
Republic are immoral and unconscionable; and 

WHEREAS, the Regents wish to continue their assertion that Michigan Public 
Act 512 of 1982 represents an unconstitutional intrusion upon the authority of 
the Regents to direct expenditures of the University’s funds; 

IT IS THEREFORE RESOLVED, that the Regents direct the Vice President and 
Chief Financial Officer to take prudent action to sell all but approximately 
$500,000 of the University’s remaining equity investments in any organization 
operating in the Republic of South Africa with alternative investments selected 
to provide, as nearly as possible, a substantially equivalent level of portfolio 
diversification; and 

IT IS FURTHER RESOLVED, that General Counsel of the University is hereby 
authorized and directed to take appropriate action to obtain a court determination 
on appeal to the Michigan Court of Appeals that Public Act 512 of 1982 is 
unconstitutional. 

14. The appellate process in Michigan is probably no more cumbersome than in any 
other populous state, but this case took a bizarre twist which delayed the ultimate decision 
by over a year. Oral argument on the appeal took place in April, 1986, before a three-judge 
panel which included Honorable Jerome S. Bronson who, as subsequent events demon- 
strated, had been designated to write the court’s opinion. Before he had completed this 
task, Judge Bronson was publicly accused of accepting a bribe and cc_ mitted suicide in 
November, 1986. The surviving members of the panel were unable to agree on a decision, 
and the case was therefore reargued in June, 1987, before a different judicial panel. 

15. Regents v. State of Michigan, 166 Mich. App. 314, 419 N.W.2d 773, appeal granted 
in part, 431 Mich. 870, 429 N.W.2d 594 (1988). 

16. Id. at 324, 419 N.W.2d at 777-78. 
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In the instant case, the circuit court found that there is no 
violation of art. 8, § 5, [which establishes the controlling boards 
for the ‘‘big three’’] ‘‘when an enactment of the legislature under 
its police power would impose limitations or requirements on the 
Regents’ actions not within the educational sphere.’’ (Emphasis in 
original.) The court’s reasoning that Act 512, which prohibits public 
educational institutions from investing in organizations operating 
in the Republic of South Africa, was ‘‘a valid exercise of the police 
power’’ was as follows: 


“If the Legislature can provide for labor peace, for some 
measure of tort recovery and for indemnification of injured 
workers under the remedial principles of the workers compen- 
sation laws, this Court holds that the Legislature can likewise 
provide for freedom from any and all vestiges of racial, relig- 
ious and ethnic discrimination that have long injured our 
society.” 


We are persuaded that, in contrast to the cases on which the 
circuit court relied, the controversy in this case does not revolve 
around a public policy clearly established in Michigan.’” 


. .. We do not read the Employment Relations Commission] case 
as restricting university autonomy to a strictly ‘‘educational sphere.”’ 
In any event, we agree with plaintiff that the distinction, if any, 
between the ‘‘educational’’ and ‘‘non-educational’’ spheres of a 
major research university is indistinct and often indiscernible. The 
constitution contains no ‘‘educational sphere’’ limitation.* 


With respect to article IX, section 19 of the Michigan Constitution, the 
Michigan Court of Appeals observed: 


This provision, however, does not confer on the Legislature general 
power to regulate university investments. Plaintiff concedes that if 
the Legislature amended ‘‘the law governing the investment of funds 
held in trust by trustees’’ to mandate divestment by trustees in 
general, investment of university endowment funds would be gov- 
erned thereby. Act 512 does not represent such an amendment.'? 


Since the 1982 enactment of Act 512, Michigan legislators have at- 
tempted to impose similar restrictions upon the state’s Employees’ Re- 
tirement Fund.”° Most such efforts have not succeeded. However, on July 





17. Id. at 327-38, 419 N.W.2d at 779 (quoting the circuit court) (citations omitted). 

18. Id. at 329, 419 N.W.2d at 780. 

19. Id. at 330, 419 N.W.2d at 780. 

20. The University predivestiture ‘‘South African’ endowment totalled approximately 
$50 million. The State Employees’ Retirement Fund has over $1 billion in such investments. 
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13, 1988, the Governor signed two such bills which will become effective 
on January 1, 1989.2" Obviously, these laws strengthen the defendant’s 
appellate argument that divestiture is the public policy of the State of 
Michigan. It is still the case, however, that no statewide divestiture 
policy applies to ‘‘trustees in general.’’ 

If the divesture law becomes applicable to all Michigan trustees, then, 
as the Court of Appeals suggested, a different case would be presented. 
The Regents could still cogently assert that the ‘‘plain meaning’’ doctrine 
of constitutional and statutory construction does not permit legislative 
direction of university expenditure. 

Particularly important in this regard would be the constitutional pro- 
vision in article V, section 53 of the Michigan Constitution reserving to 
the universities the responsibility ‘‘to be solely responsible’’ for ‘‘all 
expenditures.’’ However, a reviewing court must then reconcile the 
arguably competing provisions of article IV, section 53, article VIII, 
section 5 and article IV, section 19 of the Michigan Constitution. Certainly 
in doing so, the court would be mindful of Regents v. Employment 
Relations Commission”? because in that case, the court was confronted 
with similar competition between the Constitution’s provisions for uni- 
versity autonomy and article IV, section 48 of the Michigan Constitution, 
empowering the legislature to enact laws concerning public employment 
disputes.2° 


The court concluded that the PERA stood on as sound a constitutional 
footing as did the University’s autonomy and resolved the conflict by 
confining the latter, in the collective bargaining context, to the Univers- 
ity’s so-called ‘‘educational sphere.’’ Such an analysis would be more 
difficult in the context of divestiture because of the unequivocal nature 
of the language conferring expenditure control exclusively upon the 
constitutional universities. 





21. 1988 Mich. Pub. Acts 252-253 (Enrolled Senate Bill No. 171 and Enrolled House 
Bill No. 4395). Both of these Bills amend Act 314 of the Public Acts of 1965, MicH. Comp. 
Laws ANN. §§ 38.1132-.1140h by adding divestiture provisions covering the following 
retirement systems: 

The Michigan Public Schools Employees Retirement System 

The State Employees Retirement System 

The Michigan Legislative Retirement System 

The Fire and Police Department Pension and Retirement System 

Michigan Judges Retirement System 

Michigan Probate Judges Retirement System 

Michigan State Police Retirement System 

The new laws’ prohibitions extend not only to companies directly engaged in business 

in South Africa, but to franchising, licensing and management arrangements as well. There 
has been considerable media speculation that these laws will be amended prior to their 
effective date in order to retain greater fiscal leeway for the fund managers. 

22. 389 Mich. 96, 204 N.W.2d 218 (1973). 

23. This provision provides: ‘‘DisPUTES CONCERNING PUBLIC EMPLOYEES. The legislature 
may enact laws providing for the resolution of disputes concerning public employees, 
except those in the state classified civil service.’’ MicH. Const. art. IV, § 48. 
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Moreover, a holding that such legislation is constitutional under Mi- 
chigan law (because it pervasively regulated all trustees and was thus 
perceived to be a valid exercise of legislative police power) would likely 
present a much stronger case than the current one for violation of the 
Commerce Clause and the various federal-supremacy-in-foreign-affairs 
provisions of the federal constitution. 

The defendant in the pending case applied for leave to appeal to the 
Michigan Supreme Court. Although leave was granted on September 28, 
1988,74 several additional months (or perhaps years) may pass before a 
final decision is reached.?° However, until the opinion of the Michigan 
Court of Appeals is reversed, it stands as a reaffirmation of constitutional 
principles which have informed and guided public policy for over a 


century, not only in Michigan, but in other states with constitutional 
universities. 


APPENDIX A 


WHEREAS, after a year of intensive study and broad campus 
discussion and debate, the Regents in our resolution of March 16, 
1978, stated our belief that the system of apartheid and the oppres- 
sive practices of the government of the Republic of South Africa 
related thereto are immoral and unconscionable, and required a 
high degree of social responsibility for corporations having opera- 
tions in South Africa; and 

WHEREAS, the Regents recognize and sincerely appreciate the 
good faith efforts and the courageous actions of many United States 
corporations having operations in South Africa and, in particular, 
the Michigan-based corporations such as Ford Motor Company, 
General Motors, Dow Chemical and Kellogg, among others, and the 
good management such conduct reflects; and 

WHEREAS, notwithstanding the signs of progress in South Africa, 
such as increased recognition and growth of black trade unions, 
improved pay and working conditions for blacks, improved edu- 
cation and housing opportunities for blacks, and limited dispensa- 
tions ending segregation in certain sports activities and certain 
places of public accommodation, there also have been adverse 
changes such as increased bannings, increased arrests for pass law 
violations, increased efforts to implement an involuntary Bantustan 
policy, and a total failure to address political rights of blacks in 
proposed constitutional reforms; and 

WHEREAS, the Regents believe that progress to end apartheid 





24. 431 Mich. 870, 429 N.W.2d 594 (1988). 
25. The presence of federal constitutional issues makes ultimate review by the United 
States Supreme Court a remote possibility. 
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has been too slow, and the government of the Republic of South 
Africa does not understand the depth of American feeling in this 
matter; and 

WHEREAS, it is the obligation of the Board of Regents to act in 
a way consistent with its fiduciary duties; and 

WHEREAS, the Board has concluded, subject to the exceptions 
noted below, that it is undesirable for the University of Michigan 
to continue to hold shares of corporate stock or other equity in- 
vestments in organizations operating in the Republic of South 
Africa. 

IT IS THEREFORE RESOLVED, that the Board hereby directs the 
Vice President and Chief Financial Officer to take prudent action 
to replace equity investments in any organizations operating in the 
Republic of South Africa with alternative investments selected to 
provide, as nearly as possible, a substantially equivalent level of 
portfolio diversification and quality. 

IT IS FURTHER RESOLVED, that the Board directs the Vice 
President and Chief Financial Officer to make no further investments 
in shares of corporate stock and other equities of organizations 
operating in the Republic of South Africa, and to take appropriate 
action to divest The University of Michigan of its present interest 
in such investments at the earliest time when it is financially 
prudent to do so. 

IT IS FURTHER RESOLVED, that notwithstanding the foregoing 
this Resolution shall not operate to cause the divestiture or to 
prevent the acquisition by The University of Michigan of invest- 
ments in corporate stocks or other equities described below: 


a. Investments in corporations headquartered in Michigan 
or which employ substantial numbers of employees in Michi- 
gan, provided that dividends derived from that proportion of 
such corporations’ earnings attributable to their South Africa 
operations shall be devoted by the University to programs 
intended to promote educational opportunities related to South 
Africa. 

b. Investments acquired by The University of Michigan 
from third-party donors and maintained in a specifically in- 
vested account at the suggestion of the donor. 


IT IS FURTHER RESOLVED, that the Vice President and Chief 
Financial Officer shall initiate appropriate efforts to encourage cor- 
porations in which the University owns stock or other equities to 
withdraw from the Republic of South Africa. 





Drug Testing of College and 
University Employees 


INTRODUCTION 


In recent years, American society has shown an increasing concern 
and awareness of drug abuse.' Few would disagree that drug abuse has 
caused problems in the United States. The American workplace has 
experienced many of the detriments of drug abuse. Drug abuse has 
caused employers to endure increased absenteeism, theft, on-the-job 
injury, medical costs, poor job performance, damage to equipment and 
liability.2 Employers estimate that in the aggregate drug abuse costs 
them between twenty-six and sixty billion dollars a year in lost pro- 
ductivity and increased costs.* In order to reduce these costs, employers 
have begun drug testing programs in an attempt to identify employees 
who abuse drugs. 

Colleges and universities, as employers, should expect that some of 
their employees abuse drugs. This Note focuses on employee drug 
testing by colleges and universities, and summarizes the many legal 
consequences and problems that result from such testing.® Part I dis- 
cusses the competing interests of academic institutions and their em- 
ployees with respect to drug testing programs. Part II describes the 
various methods of drug testing and the reliability of each. Part III 
discusses the various causes of action colleges and universities might 
face, and discusses the legal defenses employees might use to prevent 
drug testing. Finally, Part IV outlines the tough decisions colleges and 
universities must make when they contemplate testing employees for 
drug abuse. 





1. ‘‘Drug abuse,’’ when used in this article, means use of any illicit drug. 

2. Bishop, Drug Testing Comes to Work, 6 CaL. Law. 28, 29 (1986); Rector, Use 
and Abuse of Urinalysis Testing in the Workplace: A Proposal for Federal Legislation 
Limiting Drug Screening, 35 Emory L.J. 1011 (1986); Lombardi, Constitutional Law: 
Urinalysis and the Public Employer—Another Well-Delineated Exception to the Warrant 
Requirement?, 39 OKLA. L. REV. 257 (1986). 

3. Moore, Constitutional Law: The Fourth Amendment and Drug Testing in the 
Workplace, 10 Harv. J.L. & PuB. PoL’y 762, 763 (1987). 

4. Twenty-five to 30% of the Fortune 500 companies and 17% of all companies in 
the United States were testing their employees for drug use as of 1986. Bookspan, Behind 
Open Doors: Constitutional Implications of Government Employee Drug Testing, 11 
Nova L.J. 307 (1987); Moore, supra note 3, at 763 n.4. 

5. Reference to college and university employees includes not only faculty, but 
administrators, staff, maintenance crews, cleaning crews, cafeteria crews and all other 
employees of the institution. 
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I. COMPETING INTERESTS OF ACADEMIC INSTITUTIONS AND THEIR EMPLOYEES 


A. Policy Arguments for Drug Testing of College and University 
Employees 


Employee drug abuse costs employers money.® College and university 
employees who abuse drugs have a higher rate of absenteeism and a 
higher propensity to steal to support the drug habit.” Maintenance 
employees who abuse drugs have a greater risk of on-the-job injury. 
Thus, colleges and universities incur higher medical costs. Finally, 
decreased performance caused by drug abuse costs employers money 
in the form of decreased productivity.® 

College and university administrators have given some attention to 
the drug abuse problems of students. Administrators have focused less, 
however, on similar abuse by college and university employees. Aca- 
demic institutions can best serve their students by maintaining a drug- 
free workforce. A drug-free workforce helps to provide the best edu- 
cational opportunities possible. Employees who use drugs detract from 
that goal, because the quality of their work suffers. Therefore, colleges 
and universities might institute drug testing of employees to help 
provide the best possible education to their students. 

Finally, colleges and universities must protect their reputations. In 
order to attract quality students, colleges and universities must prevent 
drug abuse among their instructors. A drug-free climate is also essential 
to fostering good relations with parents of students. Parents would be 
less likely to send their child or pay tuition to an institution with a 
reputation for drug abuse by its instructors. 

The success of institutions of higher learning depends on the smooth 
running of the academic machinery. Instructors perform best when they 
are free of the effects of drugs. In order for the institution to provide 
the most effective learning atmosphere, the support staff and mainte- 
nance crews also must be drug-free. Consequently, academic institutions 
have a strong interest in eradicating drug abuse among employees. 


B. Policy Arguments Against the Drug Testing of College and 
University Employees 


The arguments expressed above indicate that colleges and universities 
might have a legitimate reason to test employees for drug abuse. 
Ironically, an employer who institutes a drug testing program intending 
to increase employee performance may face discontent among employ- 
ees, possibly decreasing the quality of their performance. 





6. See supra note 2 and accompanying text. 
7. ad: 


8. See Rector, supra note 2, at 1011. 
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An employer might force an employee either to submit to a drug test 
or be fired. Some employers may require employees to submit to a 
drug test even though the institution did not suspect that employee of 
drug abuse. Thus, mandatory drug tests may upset those employees 
who believe they should not be tested without probable cause, or who 
believe the employer should not have the right to discover off-the-job 
use of drugs. Furthermore, a negative test result will not free the 
employee from future tests at the employer’s discretion. 

Collecting bodily fluids for testing can be highly intrusive and hu- 
miliating. Most urine-test procedures require a nurse to observe the 
employee discharge the urine into a container in order to prevent 
tampering.? Many people would consider such observation embarrass- 
ing, intrusive and degrading. The intrusion, however, does not end 
with the observation of this inherently private bodily function. The 
drug tests disclose not only the presence of illicit drugs, but also legal 
drugs prescribed by a doctor, and provide the employer with a medical 
history of the employee. Generally, employees prefer to keep their 
medical histories confidential. Drug testing can detect the use of psy- 
chiatric drugs and disclose whether or not the employee has ever had 
a venereal disease.1° The employer, therefore, gains knowledge of cer- 
tain private information usually not relevant to employment. 


II. Types oF DruG TESTS AND THE RELIABILITY OF EACH 


Employers may utilize one of several tests to check employees for 
drug abuse. None of these tests are flawless. On the contrary, most 
drug tests produce a high percentage of false-positive results.‘' The 
tests differ widely in cost and reliability. The following sections identify 
the various drug tests and the relative cost and accuracy of each. 


A. Saliva Testing 


Employers may consider saliva testing as one viable method of testing 
employees for drug abuse. Saliva glands excrete residue from drugs for 
six to eight hours after a person ingests the drug into the body.” 
Consequently, employers may prefer saliva testing for testing on-the- 
job drug use. Although the saliva must be tested in a laboratory, a 
nurse can collect the saliva sample without the degree of intrusiveness 
present in blood and urine collection. Saliva testing, however, costs 





9. The concentration of the target drug in the urine can be diluted by adding water 

or urine which does not contain traces of drugs. 

10. Note, Drug Testing of Government Employees and the Fourth Amendment: The 
Need for a Reasonable Suspicion Standard, 62 Notre DAME L. REV. 1063, 1071 (1987). 

11. ‘‘False-positive’’ means the test result was positive for the presence of a drug 
when the drug was not present in the urine. See Hudner, Urine Testing for Drugs, 11 
Nova L.jJ. 553, 555 (1987); McGovern, Employee Drug-Testing Legislation: Redrawing the 
Battlelines in the War on Drugs, 39 STAN. L. REv. 1453, 1458 (1987). 

12. McGovern, supra note 11, at 1458. 
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the employer more since the testing involves a laboratory and trained 
personnel. While saliva testing is a viable alternative to detect on-the- 
job drug use, few employers have used this method.’ 


B. Blood Tests 


Employers may also consider blood tests to check employees for drug 
abuse. Blood tests can determine how recently the person used drugs, 
and to what extent the person was under the influence of drugs at the 
time the employer collected the blood sample.* 

The circulatory system distributes a drug once it is introduced into 
the body. The presence of a drug or its byproducts in the blood indicates 
that the person has had recent exposure to that drug. The drug remains 
in the blood stream for only a few hours, until it is removed by the 
kidneys and discharged in the urine. The blood test, therefore, would 
be the best method of determining whether the employee was under 
the influence of the drug while in the workplace. 

The employer should be concerned as well about collecting the blood 
sample. Only a trained person should withdraw a sample of blood. 
Because blood samples involve penetrating the skin, the employer 
should be concerned about sanitary conditions and infections. The 
blood samples, moreover, cannot be tested on-site. The employer must 
send them to a laboratory for analysis. Consequently, the employer may 


not receive the test results for several days. Since blood testing requires 
trained persons to collect the samples and requires laboratory analysis, 
mass testing of employees can be a costly endeavor. While blood testing 
may not be a cost-effective method for detecting drug abuse, it is a 
good secondary test to verify a positive result from a less accurate test 
method. 


C. Polygraph Tests 


Some employers have used polygraph tests to determine whether 
their employees abuse drugs. Polygraphs do not detect lies directly; 
rather, they record physiological changes that supposedly result from 
the stress associated with the subject’s fear that a lie will be detected.'® 
Due to its perceived accuracy, polygraph testing of employees increased 
dramatically between 1977 and 1985. In 1977, only 300,000 employees 
were subjected to polygraph tests. By 1985, twenty-two to thirty percent 
of the largest companies in the United States had implemented poly- 





13. Id. at 1458 n.184. 

14. Miller, Mandatory Urinalysis Testing and the Privacy Rights of Subject Employ- 
ees: Toward a General Rule of Legality Under the Fourth Amendment, 48 U. Pitt. L. 
REv. 201, 234 (1986). 


15. Dubowski, Drug-Use Testing: Scientific Perspectives, 11 Nova L.J. 415, 427 
(1987). 


16. Rector, supra note 2, at 1057-58. 
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graph testing of employees. It is estimated that in 1985 up to four 
million workers were given polygraph tests.’” 

Polygraphs are not very accurate. One commentator reports that 
polygraph examinations have an error range between ten and thirty 
percent.’® Thus, the polygraph examiner cannot correctly determine 
whether the person is lying between ten to thirty percent of the time. 

In addition to the high incidence of error, opponents of the poly- 
graphs cite invasion of privacy and loss of dignity as the main reasons 
employers should be prohibited from using polygraph tests. Twenty- 
one states have banned or restricted polygraph testing by employers. 
While some state statutes forbid employers to request that an employee 
take a polygraph test, others provide only that the employer not require 
that the employee submit to the test.’ 

Polygraph testing by employers is costly. Polygraph testing requires 
special equipment and a trained person to operate it and to interpret 
the recorded data. Furthermore, since polygraph testing requires the 
employee to leave his station for the duration of the lengthy testing 
procedure, the employer faces lost production. In light of these factors, 
polygraph testing is not an economically effective method of testing 
employees for drug abuse. 

Because of the controversy surrounding polygraph testing and the 
inadequacy of state regulations, Congress enacted the Employee Poly- 


graph Protection Act of 1988.2° The Act makes it unlawful for any 
employer engaged in or affecting interstate commerce or in the pro- 
duction of goods for commerce to require, request, suggest or cause 
any employee or prospective employee to take a lie detector test except 
as provided by the Act. 


D. Urine Tests 


Most employers who test use urinalysis to identify employee drug 
abuse. Generally, an employer can administer urinalysis more cheaply 
and easily than other drug testing methods. Urinalysis does not detain 
the employees for long periods of time, and does not involve penetration 
of the skin or raise concerns about infection. The collection of the urine 
samples, moreover, does not require a specially trained person. 

Some urinalysis tests come in kits that allow the employer to perform 
the test on-site, without sending the sample to a laboratory for analysis. 
In short, urinalysis allows safe collection of the specimen, easy analysis 
and quick test results. The four most common urine tests are the Enzyme 





17. Imwinkelried, Some Preliminary Thoughts on the Wisdom of Governmental 
Prohibition or Regulation of Employee Urinalysis Testing, 11 Nova L.J. 563, 566 (1987). 

18. Id. at 585. 

19. Lake, Unrestricted Private Employee Drug Testing Programs: An Invasion of 
the Worker’s Right to Privacy, 23 CaL. W.L. REv. 72, 94 (1986). 

20. Employee Polygraph Protection Act of 1988, Pub. L. No. 100-347, 1988 U.S. 
Cope Conc. & ADMIN. News (102 Stat.) 646. 
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Multiplied Immunoassay Technique (EMIT), the Radioimmunoassay 
Technique (RIA), Gas Chromatography (GC), and the Mass Spectrometer 
(MS). If a person ingests a drug, metabolites?’ will remain in the 
yerson’s system for various lengths of time. Although one is under the 
influence of the drug for only a few hours, metabolites are discharged 
in the urine for as many as thirty days after using the drug.?* Each of 
these tests may determine whether the person has used drugs recently, 
but they cannot determine whether the person was under the influence 
of drugs at the time the urine was collected.?* 

Most employers choose the EMIT and RIA tests,”* because they are 
the cheapest,?> easiest and quickest to administer.” In addition, un- 
trained persons can use the EMIT kit and perform the test at the 
workplace. 

An untrained tester, however, may improperly perform the test caus- 
ing a false-positive test result. Even in trained hands, EMIT and RIA 
tests are the least accurate. Studies indicate that up to twenty-five 
percent of all EMIT and RIA tests provide false-positive test results.?’ 
Consequently, many agencies, including the Centers for Disease Con- 
trol,2® recommend that all positive EMIT results be confirmed by an 
alternate, more reliable testing method.” 

Furthermore, urine specimens may contain metabolites from legal 
substances that are so similar to metabolites from illegal substances 
that a false-positive test result occurs. The EMIT and RIA tests often 


cannot distinguish between the metabolite from aspirin and the metab- 
olite from marijuana. Frequently, poppy seeds are mistaken for opiates, 
cold medications for amphetamines and antibiotics for cocaine.*° Many 
employers have fired employees based solely on the false-positive 
results of EMIT and RIA urinalysis.** 





21. Metabolites are the product of the biochemical breakdown of the drug. 

22. McGovern, supra note 11, at 1457. 

23. Rector, supra note 2, at 1014-21. See also Miller, supra note 14, at 206. 

24. Both the EMIT and RIA tests work by introducing the urine sample into a 
reagent. A reagent is an antibody which reacts to certain drugs. If the urine contains a 
metabolite, the indicator in the reagent is released. The tester measures the amount of 
indicator released to determine the quantity of the metabolite contained in the sample. 
Miller, supra note 14, at 205. 

25. These tests can cost the employer as little as $5 per test. Imwinkelried, supra 
note 17, at 566. 

26. Miller, supra note 14, at 205. 

27. Id. 

28. The Centers for Disease Control is a federal agency charged with protecting the 
public health of the nation by providing leadership and direction in the prevention and 
control of diseases and other preventable conditions and responding to public health 
emergencies. The Centers for Disease Control also ensures safe and healthful working 
conditions for all working people by developing occupational safety and health standards. 
WHITNAH, GOVERNMENTAL AGENCIES 451-52 (1983). 

29. Miller, supra note 14, at 205 n.14. 

30. Bookspan, supra note 4, at 358. 

31. See Rector, supra note 2, at 1014-21; Susser, Legal Issues Raised by Drugs in 
the Workplace, 36 Las. L.J. 42, 48 (1985). 
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The third method of urine testing for drug use is gas chromatography 
(GC). Gas chromatography, like the EMIT and RIA methods, is relatively 
inexpensive. This method works differently from either EMIT or RIA, 
however. The gas chromatographer, operated under strict laboratory 
conditions by trained personnel, works on principles of exclusion, 
rather than inclusion. A gas chromatographer breaks down the urine 
into its components. The absence of metabolites from illegal drugs 
conclusively indicates the person has not used drugs recently. However, 
since the gas chromatographer too can confuse metabolites from legal 
substances with those from illegal drugs, the positive test result does 
not conclusively indicate that the person consumed illegal drugs.*” 

The EMIT, RIA and GC methods are likely to generate a large number 
of false-positive tests results. One study by the Centers for Disease 
Control in 1985 found that the error rate in laboratory testing ranged 
from zero to sixty-six percent.** Furthermore, these tests generate pos- 
itive results when a person passively inhales marijuana smoke.** No 
urinalysis test can distinguish between the drug user and the passive 
inhaler. Thus, an employer may discharge a passive inhaler of marijuana 
smoke by relying on the positive test result. Some employers justify 
such a discharge by asserting that if employees associate with persons 
who use drugs, they probably use drugs themselves.** 

Finally, the tests provide the employer with personal information 
about the employee that is irrelevant to that person’s employment. A 
urine specimen can disclose whether the employee is pregnant, or is 
using medications for the treatment of physical disorders like heart 
disease, epilepsy or diabetes, or mental disorders like manic-depression 
or schizophrenia.** Employees may legitimately claim a right to with- 
hold such non-work-related information from the employer. 

The jast urine test is the mass spectrometer. Although the mass 
spectrometer is the most accurate urine test, it is also the most expen- 
sive. The mass spectrometer identifies specific molecular characteristics 
which are unique to specified metabolites. Since each metabolite has 
unique molecular characteristics, the mass spectrometer can accurately 
distinguish between similar metabolites from illegal and. legal subst- 
ances. Consequently, the mass spectrometer is the most accurate and 
most reliable method of urinalysis.*” 

Employers may choose any of these methods to test their employees 
for drug abuse. However, many employers are not aware of the limi- 
tations and problems associated with each of the methods. Instead, 





32. Rector, supra note 2, at 1014-21. 

33. McGovern, supra note 11, at 1459. 

34. A passive inhaler may have traces of marijuana in his urine, not from smoking 
the drug, but from inhaling smoke created by someone else smoking the drug. 

35. See Rector, supra note 2, at 1014-21; Miller, supra note 14, at 206. 

36. Miller, supra note 14, at 206. 

37. Rector, supra note 2, at 1014-21. 
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employers seek the least expensive and quickest method for their drug 
testing programs. The more reliable testing methods cost more, while 
the cheaper methods often lead to a high level of false-positive test 
results. Colleges and universities should understand each of these drug 
testing methods and know its limitations and reliability before choosing 
to implement any. 


III. CAUSES OF ACTION COLLEGES AND UNIVERSITIES MAY FACE 


Regardless of which drug testing method an institution chooses, drug 
testing of employees raises many legal issues. By testing employees for 
drug abuse, the employer opens the door to an enormous amount of 
expensive litigation. Some of the relevant legal issues are: the impact 
of federal or state constitutions on drug testing; the possible conse- 
quences of firing an innocent employee for a false-positive test result; 
the judicial remedies available to employees attempting to prevent their 
employers from performing drug tests; and the possible remedies of 
employees who try to prevent their firing when they test positive for 
drug use. 

The remainder of this Note discusses the various legal ramifications 
of drug testing programs. Its purpose is to provide colleges and uni- 
versities with a general outline of the legal issues they may face 
pursuant to testing their employees for drug use. The intent of this 
survey is not to give an in-depth analysis of each of the legal issues. 


A. Federal Constitutional Issues 


Employee drug testing raises several issues under the United States 
Constitution. A college or university employee may challenge a drug 
testing program by asserting a violation of the first, third, fourth, fifth, 
ninth and fourteenth amendments. 


1. Federal Right to Privacy 


The United States Supreme Court has found a federal right to privacy 
in the penumbras of the first, third, fifth and ninth amendments. The 
Court has limited the federal right to privacy, however, to issues related 
to procreation.** Given these parameters, it is unlikely that the Court 
will extend a privacy right to drug testing cases. 





38. See Griswold v. Connecticut, 381 U.S. 479, 85 S. Ct. 1678 (1965) (the Court 
struck down a Connecticut statute which forbade the use of contraceptives and held that 
several of the amendments in the Bill of Rights create a penumbra or zone of privacy 
which protects the private use of contraceptives); Roe v. Wade, 410 U.S. 113, 93 S. Ct. 
705, reh. den., 410 U.S. 959, 93 S. Ct. 1409, (1973) (the Court used the right to privacy 
as one of its grounds to uphold a woman’s decision to have an abortion). 
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2. Fourth Amendment Search and Seizure 


Drug testing by colleges and universities may implicate the fourth 
amendment.** Since the fourth amendment requires state action, private 
colleges and universities will not violate the fourth amendment unless 
they perform a public function.*° It is highly unlikely the Supreme 
Court will hold that private education at any level meets the public 
function test. The public function has been narrowly drawn to include 
only those functions which have traditionally been performed exclu- 
sively by the state,‘ or where the entity and the state or federal 
government have a symbiotic relationship*? or have a substantial nexus 
between them.** Private colleges and universities, therefore, can gen- 
erally escape fourth amendment analysis with respect to searches and 
seizures involved in drug testing, since there is no public function, 
symbiotic relationship or substantial nexus with the state or federal 
government. 

State colleges and universities, however, may violate the fourth 
amendment when they engage in employee drug testing. Any search 
or seizure by the state college or university is state action. The search, 
therefore, must fall within the guidelines of the fourth amendment. 
The fourth amendment does not protect against only searches and 
seizures incident to criminal prosecution, but protects against all un- 
reasonable searches and seizures by the state.** 

Drug testing involves two seizures. First, the state employer seizes 
the employee long enough to collect the sample of bodily fluids. 





39. ‘‘The right of the people to be secure in their persons, houses, papers, and 
effects, against unreasonable searches and seizures, shall not be violated, and no Warrants 
shall issue, but upon probable cause, supported by Oath or affirmation, and particularly 
describing the place to be searched, and the persons or things to be seized.’’ U.S. Const., 
amend. IV. 

40. See generally Hudgens v. NLRB, 424 U.S. 507, 96 S. Ct. 1029 (1976); Evans v. 
Newton, 382 U.S. 296, 86 S. Ct. 486 (1966); Marsh v. Alabama, 326 U.S. 501, 66 S. Ct. 
276 (1946); Smith v. Allwright, 321 U.S. 649, 64 S. Ct. 757 (1944). 

41. See generally Blum v. Yaretsky, 457 U.S. 991, 102 S. Ct. 2777 (1982) (nursing 
homes are not a public function); Rendell-Baker v. Kohn, 457 U.S. 830, 102 S. Ct. 2764 
(1982) (holding that the operation of private schools, even ones which receive substantial 
public grants, is not a public function); Flagg Bros. v. Brooks, 436 U.S. 149, 98 S. Ct. 
1729 (1978) (holding that the sale of goods stored by a warehouseman to pay for unpaid 
storage fees was not a public function); Jackson v. Metropolitan Edison Co., 419 U.S. 
345, 95 S. Ct. 449 (1974) (holding that a privately owned utility was not a public 
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and the private entity. See generally Burton v. Wilmington Parking Auth., 365 U.S. 715, 
81 S. Ct. 856 (1961) (holding that there was state action when the state leased to a 
private restaurant which discriminated against Blacks). 

43. The substantial nexus theory would find government action when the government 
was sufficiently involved in the private activity so as to make the private action state 
action. See Shelley v. Kraemer, 334 U.S. 1, 68 S. Ct. 836 (1948) (holding that there 
would be state action if the Court enforced a racially restrictive covenant in a deed). 

44. Lombardi, supra note 2, at 260. 
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Second, the employer seizes the sample itself. A court should consider 
both of these seizures in determining whether the fourth amendment 
mandates a search warrant before an employer may take such action. 
The district courts and courts of appeals have consistently held that 
governmental employers do not have to obtain a search warrant before 
testing their employees.* 

Generally, a court must issue a search warrant before a state actor 
can perform a search or seizure. Furthermore, a court must find probable 
cause in order to issue such a warrant. In employee drug testing, the 
employer would need probable cause to believe that the employee 
abused drugs. Two exceptions to the general rule requiring a search 
warrant exist. First, no warrant is required if the employee consents to 
the search and seizure.** If an employer can obtain the employee’s 
consent to the drug test, then the employee has waived the fourth 
amendment right. Second, some federal courts have held that warrant- 
less drug testing of state employees falls within an exception to the 
general warrant requirement.*” The courts have held that the state 
employer has the same right as private employers to investigate em- 
ployee misconduct relevant to the employee’s ability to adequately 
perform his duties.** The employees may not reasonably claim a legit- 
imate expectation of privacy if the purpose of the search was not to 
investigate crime, but to ferret out employee misconduct.*° 


3. Fifth Amendment Due Process 


The fifth amendment’s®® due process clause affords some protection 
to employees of the state or federal government. Although the fifth 
amendment will not prevent drug testing, a state employee who is 
discharged pursuant to a positive drug test, and who is not notified of 
the reasons for the firing, nor given an opportunity to explain the 
positive test result, may be able to bring a successful procedural due 
process claim against the government employer. Non-probationary pub- 
lic employees have a property interest in their jobs.5‘ Consequently, 
such employees are entitled to procedural due process before the gov- 
ernment employer can deprive them of this property interest. Due 
process consists of an explanation by the employer of the reasons for 





45. McDonell v. Hunter, 612 F. Supp. 1122 (S.D. Iowa), aff'd, 746 F.2d 785 (8th 
Cir. 1985); Division 241, Amalgamated Transit Union v. Suscy, 405 F. Supp. 750 (N.D. 
Ill. 1975), aff'd, 538 F.2d 1264 (7th Cir. 1975), cert. denied, 429 U.S. 1029, 97 S. Ct. 
653 (1976); Allen v. City of Marietta, 601 F. Supp. 482 (N.D. Ga. 1985). 

46. See, e.g., Schneckloth v. Bustamonte, 412 U.S. 218, 93 S. Ct. 2041 (1973). 

47. See, e.g., Allen, 601 F. Supp. at 491; Note, supra note 10, at 1076-77 and 
accompanying text. 

48. Id. 

49. Id. 

50. The fifth amendment provides that no person shall be deprived of life, liberty 
or property, without due process. U.S. Const. amend. V. 

51. Cleveland Bd. of Educ. v. Loudermill, 470 U.S. 532, 105 S. Ct. 1487 (1985). 
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firing the employee, and a chance for the employee to answer those 
allegations. A formal evidentiary hearing is not required in public 
employee discharge cases.* 


B. Federal Statutory Issues 


In addition to the numerous constitutional issues raised by drug 
testing, several federal statutes apply. Title VII of the Civil Rights Act 
of 1964 would prevent both private and state colleges and universities 
from drug testing if used to discriminate against a protected class.* 

The Vietnam Era Veterans’ Readjustment Assistance Act of 1972 
may limit a private college or university’s use of drug test results in 
making employment decisions. Section 402 of the Act requires that 
businesses possessing certain federal contracts of $10,000 or more ‘‘take 
affirmative action to employ and advance in employment qualified 
special disabled veterans and veterans of the Vietnam era.’’®® If a college 
or university which has a federal contract of at least $10,000 fails to 
hire or discharges a qualified veteran within the meaning of the Act 
due to test results which indicate an alcohol or drug abuse problem 
that was service-connected and resulted in a discharge or release from 
active duty, then it has violated the Act.* 


C. State Constitutional Issues 


Currently, ten states provide a constitutional right to privacy.*” Of 
these ten states, five protect their citizens from only governmental 
intrusions,** while five protect their citizens from both governmental 
and private invasions of privacy.*® Thus, public colleges and universi- 
ties in any of these ten states may violate the right to privacy provided 
by the state constitutions when they perform drug testing of their 
employees. Private and public academic institutions in Alaska, Califor- 
nia, Hawaii, Illinois and Montana that test their employees for drug 
abuse may face lawsuits claiming a violation of the state right to privacy. 
Thus, aithough the federal right to privacy does not extend to drug 
testing programs, college and university employees may be able to 
challenge drug testing under state right to privacy provisions. 
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56. Cross, supra note 55, at 528. 
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D. State and Local Statutes 


Although several states have considered legislation to regulate drug 
testing in the workplace, none have enacted such legislation. Cities 
have also considered drug testing legislation, and, in 1985, San Fran- 
cisco became the first governmental body to regulate drug testing by 
employers. The San Francisco ordinance was enacted pursuant to the 
right to privacy in the California Constitution. San Francisco’s ordi- 
nance provides that no ‘‘employer may demand, require, or request 
employees to submit to, to take or to undergo any blood, urine, or 
encephalographic test on the body as a condition of continued employ- 
ment.’’®© 

The employer, however, may require the employee to undergo a 
blood or urine test if the employer has reasonable grounds to believe 
the employee’s faculties are impaired on the job; the employee occupies 
a position in which such impairment presents a clear and present 
danger to the physical safety of the employee, to another employee or 
to a member of the public; and the employer provides the employee, 
at the employer’s expense, an opportunity both to have the sample 
tested or evaluated by a licensed independent testing facility and to 
explain or rebut the results of the test. The ordinance further prohibits 
random or company-wide blood, urine or encephalographic testing by 
employers.® 

As more employers consider drug testing programs, more states and 
municipalities will adopt drug testing legislation. Colleges and univer- 
sities, therefore, must check their state and local laws before imple- 
menting any drug testing program. The state and local laws will 


probably be more restrictive than the federal Constitution and previous 
state law. 


E. Common Law Causes of Action 


Once a college or university has determined that its drug testing 
program satisfies federal, state and municipal provisions, it still must 
determine whether an employee might prevail on any common law 
causes of action, including invasion of privacy, negligence, defamation 
and wrongful discharge. Publication of test results could result in an 
invasion of privacy or in defamation, since blood and urine testing may 
reveal numerous physiological facts about the employee. The employee 
may have a legitimate expectation of privacy in such information.” 

Employees may sue the employer for the negligence of the technician 
hired to perform tests on blood or urine samples. If the technician 
erroneously reports the presence of illicit drugs in the urine or blood 
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sample, the employee may be able to recover damages suffered due to 
the false report. Furthermore, employees may bring wrongful-discharge 
claims against employers who discharged them based on false-positive 
test results. 

An employee-at-will may find it difficult to bring a successful wrong- 
ful-discharge claim. Traditionally, employers have been able to dis- 
charge employees-at-will for any or no reason. The courts have fashioned 
four exceptions, however, to the general rule regarding at-will employ- 
ees. If the employer violates public policy, creates an implied-in-fact 
contract, creates an implied covenant or commits a prima facie tort, 
then the employee-at-will may have a tenable wrongful discharge claim.* 
These exceptions, however, do little to strengthen the position of the 
employee-at-will in the drug testing context. 


IV. THE HARD CHOICES 


An academic institution that decides to test employees for drug abuse 
should consider several factors before beginning the program. First, the 
institution should balance the competing interests involved. The ad- 
ministration should determine whether the school’s interest in increased 
performance and protection of property outweighs the employee’s pri- 
vacy interests. In short, the institution should determine whether the 
drug abuse problem among employees is substantial enough to risk 
encroaching upon their rights. 

Second, institutions should decide whether to test randomly or man- 
datorily, or selectively—that is, only upon reasonable suspicion that 
the employee abuses drugs. Colleges and universities should train 
administrators to recognize signs of drug abuse so that they may 
properly form reasonable suspicion. Drug testing could be limited to 
regular medical check-ups. Colleges and universities must determine 
whether they will seek information about any drug use or only on-the- 
job use. The institution might instruct the laboratories to report only 
those results attesting that the employee was under the influence of 
drugs while on the job, or to report all findings of illicit drug use. 

Third, colleges and universities should establish clearly written pol- 
icies against drug abuse. The policy should describe the circumstances 
in which an employee may be tested and state the employee’s rights. 
Employees belonging to bargaining units may negotiate the terms under 
which drug testing occurs. Other employees may wish to have in their 
employment contracts clauses relating to drug testing. Once drug testing 
is implemented, the college or university should establish procedures 
to guard the confidentiality of the test results. 

Fourth, colleges and universities must determine whether to discharge 
those employees testing positive or to require them to attend drug 
rehabilitation programs as a condition of continued employment. The 





63. See Rector, supra note 2, at 1021-22 and accompanying text. 
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institutions must determine who will pay for the rehabilitation, the 
employee or the institution, and whether the employee will continue 
to collect wages during rehabilitation. In addition, colleges and uni- 
versities must decide how to handle repeat offenders—should they be 
discharged or sent again to a rehabilitation center. 

Finally, the institution deciding to test for drugs must decide which 
test method to use. Cheaper test methods produce more false-positive 
test results. More accurate methods are expensive and require expert 
administration and analysis. Furthermore, tests that tend to produce 
false-positive results should be verified by a second test using one of 
the more reliable methods. 


James R. Stadler* 





* A.B., Albion College, 1986; J.D. Candidate, Notre Dame Law School, 1989. 








The College or University Power to 
Withhold Diplomas 


INTRODUCTION 


A college diploma is essential for success in today’s world.’ Under 
most circumstances, a student who meets all the requirements set forth 
by an institution of higher education receives a diploma. What happens, 
however, when the student performs some non-academically-related act 
which the school deems unacceptable during the period between the 
last final exam and the day of graduation? Can the school withhold 
the student’s diploma? The courts have not faced this issue for some 
time.? A recent event, however, makes this question topical. The Uni- 
versity of Michigan-Dearborn withheld the diploma of a student, who 
met all the University’s requirements for graduation, after he was 
accused of vandalism. The situation has not yet been resolved.* 

This Note discusses whether colleges and universities can withhold 
diplomas after the student has met all graduation requirements. This 
Note: (1) explores the student-university relationship in general; (2) 
considers reasons a school would withhold a diploma and the interests 
the school wishes to protect by doing so; (3) examines the situations 
in which a student committed an infraction which resulted in the 
diploma being withheld; and (4) provides a guide to institutions of 
higher education to help avoid legal problems in this area and to insure 
consideration of the serious implications of withholding a diploma to 
the student. 


I. THE STUDENT-UNIVERSITY RELATIONSHIP 
A. The Contract Theory 


Many theories describe the relationship between institutions of higher 
education and their students. Until the middle of the twentieth century, 
primarily the doctrines of in loco parentis and privilege governed the 





1. See Crooks v. Baker, 584 F. Supp. 1531, 1556 (E.D. Mich. 1984), vacated, 813 
F.2d 88 (6th Cir. 1987); Reams, Revocation of Academic Degrees of Colleges and 
Universities, 14 J.C.U.L. 283 (1987). 

2. The last case addressing this question was People ex rel. O’Sullivan v. New York 
Law School, 75 N.Y. Sup. Ct. 118, 22 N.Y.S. 663 (1893). 

3. The Detroit Free Press, June 26, 1987, at 4, col. a. See also Shuman v. Cumberland 
Valley School Dist. Bd. of Directors, 113 Pa. Commw. 63, 536 A.2d 490 (1988) (high 
school student who had completed all required course work for graduation could not be 
denied his diploma for a narcotics violation). 
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relationship.* In modern times, however, legal scholars have recognized 
that a contractual relationship exists between the student and the 
institution.® 

In general, the contract theory provides that if a student remains in 
good academic standing after completing a prescribed course of study, 
pays all fees, and abides by the institution’s rules and regulations, the 
student is entitled to a diploma.* This basic contractual relationship 
implies certain powers for colleges and universities. For instance, 
because of their expertise in education, faculties and governing bodies 
of colleges and universities are afforded great discretion in evaluating 
students. These governing bodies also possess discretion in determining 
whether the student has performed all the conditions prescribed by the 
institution.’ 

The college or university catalog normally sets forth the ‘‘conditions’”’ 
which serve as the express terms of the contract.* In some instances, 
these conditions imply that a studeni will not disrupt the functioning 
of the university or act in a manner which is ‘‘morally unfit.’’ 

The contract theory does not apply equally to private and public 
institutions. Generally, public institutions do not have total discretion 
in choosing their students, thus destroying an essential element of the 
contract relationship—the freedom to contract with anyone the insti- 
tution chooses. Private colleges, on the other hand, have more discretion 
in selecting their students, therefore some legal scholars have suggested 
that the contract theory applies more aptly to private institutions than 
to public ones.*® 

The contract theory can present problems, however, when a student, 
between the time of the last exam and graduation, violates an institu- 
tion’s regulation. The problem arises because the student has fulfilled 
his or her side of the contract according to the express terms, but 
nonetheless is denied a diploma. The institution must then decide how 
it can justify the withholding of the diploma as a disciplinary matter. 


B. The Basis for Exercising Disciplinary Power 


Discussion of this problem requires a brief look at the basis for a 
college or university’s exercise of disciplinary power. Commentators 





4. For a discussion of in loco parentis and privilege, see K. ALEXANDER & E. SOLOMON, 
COLLEGE AND UNIVERSITY LAW 411 (1972). 

5. For a discussion of the contract theory in more recent times, see Jennings, Breach 
of Contract Suits by Students Against Postsecondary Education Institutions: Can They 
Succeed?, 7 J.C.U.L. 191 (1980-81); Nordin, The Contract to Educate: Toward a More 
Workable Theory of the Student-University Relationship, 8 J.C.U.L. 141 (1981-82). 

6. See Johnson v. Lincoln Christian College, 150 Ill. App. 3d 733, 739, 501 N.E.2d 
1380, 1384 (1986). 

7. See 15A Am. Jur. 2p Colleges and Universities § 31 (1976). 

8. See Jennings, supra note 5, at 192. 

9. Goldstein v. New York Univ., 76 A.D. 80, 82, 78 N.Y.S. 739, 740 (1902). 

10. See ALEXANDER & SOLOMON, supra note 4, at 413. 
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cite two reasons supporting an institution’s right to discipline students: 
(1) to safeguard the institution’s ideals of scholarship; and (2) to protect 
it’s moral atmosphere."! These two concerns underlie the reasoning in 
the cases considered in this Note.” 

In general, courts will not interfere with academic decisions by 
colleges or universities unless they find the decision arbitrary or ca- 
pricious;'* although some courts will reluctantly intervene in an insti- 
tution’s disciplinary matters to assure due process. Board of Curators 
of the University of Missouri v. Horowitz*, Regents of the University 
of Michigan v. Ewing*® and their progeny’® evidence this fact. 


II. WITHHOLDING THE DIPLOMA 


A. Reasons Colleges and Universities Withhold Diplomas 

An academic institution generally withholds a diploma for three basic 
reasons: First, for academic problems such as failing grades or aca- 
demic dishonesty; second, for non-academic problems such as failure 


to pay tuition or fees; and third, for social conduct of which the college 
or university disapproves. 


1. Academic Problems 


A university most commonly withholds a diploma for the student’s 


failure to meet the university’s academic requirements. One of the early 





11. Id. at 410. 

12. For examples of cases addressing the safeguarding of the ideals of scholarship, 
see Mahavongsanan v. Hall, 529 F.2d 448 (5th Cir. 1976); Waliga v. Board of Trustees 
of Kent State Univ., 22 Ohio St. 3d 55, 488 N.E.2d 850 (1986); Cieboter v. O’Connell, 
236 So. 2d 470 (Fla. Dist. Ct. App. 1970). For examples of cases addressing the 
safeguarding of the moral atmosphere, see Johnson v. Lincoln Christian College, 150 Ill. 
App. 3d 733, 501 N.E.2d 1380 (1986); Carr v. St. John’s Univ., 17 A.D.2d 632, 231 
N.Y.S.2d 410, aff'd, 12 N.Y.2d 802, 187 N.E.2d 18, 235 N.Y.S.2d 834 (1962); Anthony 
v. Syracuse Univ., 224 A.D. 487, 231 N.Y.S. 435 (1928). 

13. For a general discussion of the arbitrary and capricious standard see Board of 
Curators of the Univ. of Mo. v. Horowitz, 435 U.S. 78, 98 S. Ct. 948 (1978). According 
to the cases examined, the arbitrary and capricious standard is not uniform and depends 
on the facts. See Mahavongsanan v. Hall, 529 F.2d 448 (5th Cir. 1976); Johnson v. 
Lincoln Christian College, 150 Ill. App. 3d 733, 501 N.E.2d 1380 (1986); Cieboter v. 
O’Connell, 236 So. 2d 470 (Fla. Dist. Ct. App. 1970); People ex rel Cecil v. Bellevue 
Hospital Medical College, 67 N.Y. Sup. Ct. 107, 14 N.Y.S. 490 (1891). 

14. 435 U.S. 78, 98 S. Ct. 948 (1978). 

15. 474 U.S. 214, 106 S. Ct. 507 (1985). 

16. Because many recent articles have thoroughly explored due process in academic 
hearings, this Note will not address the due process issue. See, e.g., La Morte & Meadows, 
Educationally Sound Due Process in Academic Affairs, 8 J.L. & Epuc. 197 (1979); Milam 
& Marshall, Impact of Regents of the University of Michigan v. Ewing on Academic 
Dismissals from Graduate and Professional Schools, 17 J.C.U.L. 335 (1987); Picozzi, 
University Disciplinary Process: What’s Fair, What’s Due, and What You Don’t Get, 96 
YALE L. J. 2132 (1987); Reams, Revocation of Academic Degrees by Colleges and Uni- 
versities, 14 J.C.U.L. 283 (1987); Note, Due Process Rights in Student Disciplinary Matters, 
14 J.C.U.L. 359 (1987). 
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cases involving the withholding of a diploma for academic reasons is 
State ex rel. Nelson v. Lincoln Medical College.’’ In Nelson, the student 
met all the requirements for graduation. The Dean of her college 
recommended that she receive a diploma. The directors of the school, 
however, questioned whether she really passed the final examinations. 
The Supreme Court of Nebraska found the action arbitrary and capri- 
cious, because the directors offered no facts to support their conten- 
tion. ’® 

Napolitano v. Trustees of Princeton University’® supported the Univ- 
ersity’s decision to withhold a degree. In Napolitano, a student sought 
a diploma that was withheld for one year because of plagiarism.”° The 
Superior Court of New Jersey found the charges valid and the with- 
holding of the degree a viable punishment. The court reached this 
conclusion by interpreting the University regulation allowing suspen- 
sion to include the power to withhold degrees. The court then went 
on to hold that ‘‘[a] withheld degree . .. is a less severe variation of 
suspension.’’?' In addition, the court stated that there exists ‘‘the 
necessity for independence of a university in dealing with the academic 
failures, transgressions or problems of a student,’’?? and therefore the 
courts should afford universities wide discretion in such matters.”* 

These cases indicate that courts afford colleges and universities a 
presumption of validity in academic matters relating to students. This 
presumption, however, can be rebutted when the student can show an 
arbitrary and capricious act on the part of the institution, as exemplified 
by Nelson. 


2. Non-Academically Related Problems 


In deferring to the academic decisions of colleges and universities, 
the courts also have allowed institutions to treat apparently non-aca- 
demic matters as academic. For example, in Cieboter v. O’Connell,”* 
the University of Florida refused to consider a student for a Doctor of 
Philosophy degree in education because of charges of misconduct 
against the student while he taught at a junior college.?> The University 





17. 81 Neb. 533, 116 N.W. 294 (1908). 

18. Id. at 544, 116 N.W. at 298. 

19. 186 N.J. Super. 548, 453 A.2d 263 (1982). 

20. Id. at 556, 453 A.2d at 267. 

21. Id. at 553, 453 A.2d at 265. 

22. Id. at 567, 453 A.2d at 273. 

23. For other cases showing the deference paid to colleges and universities in 
withholding degrees for academic reasons see, Jansen v. Emory Univ., 440 F. Supp. 
1060, aff'd, 579 F.2d 45 (N.D. Ga. 1977); Paulsen v. Golden Gate Univ., 25 Cal. 3d 803, 
602 P.2d 778, 159 Cal. Rptr. 858 (1979); University of Miami v. Militana, 184 So. 2d 
701 (Fla. Dist. Ct. App. 1966); Tanner v. Board of Trustees of the Univ. of Ill., 121 Ill. 
App. 3d 139, 459 N.E.2d 324 (1984). 

24. 236 So. 2d 470 (Fla. Dist. Ct. App. 1970). 

25. The charges against Cieboter were never stated by the court. Id. at 472. 
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argued that Cieboter chose a profession that required him to have strong 
interpersonal skills, and the charges at the junior college showed a lack 
of these skills. As a result, the school required him to undergo coun- 
seling for one year before continuing toward the degree. Cieboter 
challenged the action and lost. The Florida Court of Appeals noted that 
courts do not interfere in an institution’s internal affairs unless there 
has been an arbitrary and capricious use of discretion.”® 

Colleges and universities also may withhold degrees for nonpayment 
of fees. Recently, in Haug v. Franklin,?’ a law student at the University 
of Texas at Austin accumulated a large number of campus traffic tickets. 
Due to his failure to pay the fines, the University refused to confer his 
law degree. Accordingly, the student filed suit. 

The Texas Court of Appeals found the withholding of the diploma 
valid because the University’s traffic and parking regulations authorized 
such an action.”* Interestingly, the court deemed the withholding of 
this diploma a ‘‘disciplinary action.’’*® By so characterizing the with- 
holding, the court allowed the University to justify the withholding of 
a diploma upon violation of any rule calling for disciplinary action 
whether or not that rule itself is academic. Thus, the court let the 
diploma become an instrument of punishment as well as reward. 


3. Unacceptable Social Conduct 


A university also may withhold a diploma for student activity unre- 
lated to academics or nonpayment of fees but contrary to university 
policy. For example, in People ex rel. O’Sullivan v. New York Law 
School,*° the Law School withheld a student’s diploma for an incident 
involving a protest against the choice of a graduation speaker. The New 
York Supreme Court stated: 


That there should be some power vested in the faculties of schools 
and colleges to repress and punish such conduct will be conceded 
by all. It cannot be that a student having passed all examinations 
necessary for a degree can, before his graduation [cause trouble] 
to the school or college without being amenable to some punish- 
ment... . We see no reason why the right to discipline is not as 


great between the final examination and the graduation as before 
31 





26. Id. at 473. 

27. 690 S.W.2d 646 (Tex. Ct. App. 1985). 

28. Id. at 651. 

29. The traffic and parking regulations at the University of Texas at Austin provide 
that when students fail to abide by the regulations, ‘‘disciplinary action can be taken 
against ... students... .’’ Id. at 650. 

30. 75 N.Y. Sup. Ct. 118, 22 N.Y.S. 663 (1893). 

31. Id. at 121, 22 N.Y.S. at 665. 
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Again a court allowed an institution to withhold a diploma to punish 
a student for an act not related to academics. 

In two recent cases, private schools withheld diplomas because of a 
student’s sexual preference. In Johnson v. Lincoln Christian College,*? 
the College withheld the diploma of a student who met all graduation 
requirements because of a claim that the student might be homosexual. 
The student charged the school with breach of contract for withholding 
his diploma arbitrarily and in bad faith. The Illinois Court of Appeals 
ruled that the student had a valid cause of action.** The court held 
that, in Illinois, institutions do not have limitless power over awarding 
a diploma. 

In Lexington Theological Seminary v. Vance,** however, the Kentucky 
Court of Appeals ruled the institution could deny a Master of Divinity 
degree to a student who was an admitted homosexual. The court based 
its decision on contract law, stating that the words used in the school 
bulletin clearly indicated the exclusion of homosexuals based on the 
institution’s Christian ministry.** The court allowed the Seminary great 
latitude in granting degrees. 

These two decisions show that courts appear to draw a distinction 
between religious institutions and those that train students for the 
religious life. The religious institutions, which are similar to secular 
private and public institutions, are not given as much discretion over 
the conduct of students as are the religious training institutions. This 


may be due to the reluctance of courts to get involved in purely religious 
matters. 


B. University Interests 


As noted above, courts distinguish between private and public insti- 
tutions in applying the student-university contract theory.** Because 
private and public institutions have different interests in determining 
whether to withhold a diploma, this section will separately examine 
each. 


1. Public Institutions of Higher Education 


The public institution generally acts to protect three interests when 
it withholds a diploma.*’ Chief among these is an academic interest. A 
university’s integrity is based on its academic reputation. If an insti- 
tution awarded degrees to students who could not function properly in 
their chosen professions, employers would shun later graduates of this 





. 150 Ill. App. 3d 733, 501 N.E.2d 1380 (1986). 
. Id. at 739, 501 N.E.2d at 1384. 

. 596 S.W.2d 11 (Ky. Ct. App. 1979). 

. dd. at 23. 

. See supra note 10 and accompanying text. 

. See supra notes 17-35 and accompanying text. 
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institution. This in turn would cause fewer students to seek entry to 
the college or university. As a result, courts usually have deferred to 
the academic decisions made by a university, because the university 
decision-maker is better trained and positioned to make such decisions. 
Two cases illustrate this broad discretion: Mahavongsanan v. Hall** 
and Waliga v. Board of Trustees of Kent State University.*° 

In Mahavongsanan, a student challenged the University’s requirement 
that she take a comprehensive exam when that requirement was not 
included in the bulletin under which she entered. The Fifth Circuit 
Court of Appeals ruled that the student was not entitled to her diploma 
unless she passed the comprehensive exam. In reaching its decision, 
the court said that an institution has a keen interest in granting a 
diploma because the diploma constitutes public endorsement of com- 
petence and achievement.*° Therefore, a university is ‘‘entitled to mod- 
ify [the rules and regulations] so as to properly exercise its educational 
responsibility.’’** The court also reiterated that academic evaluation 
should be left to the institution unless the evaluation was made in bad 
faith. +? 

While Waliga involved the revocation of a degree, it contains prin- 
ciples applicable to the withholding of degrees.** The Ohio Supreme 
Court stated: 


Academic degrees are a university’s certification to the world at 
large of the recipient’s educational achievement and fulfillment of 
the institution’s standards. To hold that a university may never 
withdraw a degree, effectively requires the university to continue 
making a false certification to the public at large .... Such a 
holding would undermine public confidence in the integrity of 
degrees .... 

[Therefore] [a]Jny action which is necessary for the proper main- 
tenance and successful operation of a state university is authorized, 
unless it is prohibited . . . . [Subject, of course, to the good faith 
requirement].** 


The Waliga ruling allows a college or university to withhold a degree 
if the institution found the student academically unqualified to receive 
a diploma. The importance of this academic interest is clear from the 
Ohio Supreme Court’s approval of any action by a state university to 
safeguard its operation. 





38. 529 F.2d 448 (5th Cir. 1976). 

39. 22 Ohio St. 3d 55, 488 N.E.2d 850 (1986). 

40. Mahavongsanan, 529 F.2d at 449. 

41. Id. at 450. 

42. Id. 

43. In Waliga the court allowed Kent State University to revoke two degrees because 
of grade discrepancies. Waliga, 22 Ohio St. 3d at 55, 488 N.E.2d at 850. 

44. Id. at 57, 488 N.E.2d at 852. 
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Another important interest to the university concerns the collection 
of fees. Courts allow the withholding of a diploma for nonpayment of 
fees.*® The Haug decision, discussed earlier, illustrates the importance 
of fee collection as recognized by a Texas court.*® In Haug, the court 
broadly interpreted a parking regulation in order to allow the University 
of Texas to withhold a diploma until a student paid overdue University- 
issued parking tickets. Other courts would probably follow this case 
because colleges and universities commonly require students to pay all 
fees before graduation. 

Finally, an institution wishes to protect its moral atmosphere. This 
protection involves disciplining students for social infractions the col- 
lege or university finds inconsistent with its rules and regulations. 
Courts, however, have seldom addressed whether a college or university 
may withhold a diploma as punishment for protests, vandalism, or 
other matters unrelated to academics. Although case law is sparse, two 
New York cases, People ex rel. O’Sullivan v. New York Law School*’ 
and Goldstein v. New York University,** offer insight into this area. 

O’Sullivan addressed the issue of withholding a diploma for disrup- 
tive behavior the student committed between final examinations and 
graduation.*? The New York Supreme Court found that withholding the 
diploma was the only option available to the Law School to effectively 
control the student. Thus, it allowed the withholding. 

In Goldstein, the University expelled a student for ‘‘giving false 
testimony in the course of an investigation . . . and for willfully making 
a false charge against an innocent fellow student.’’*' The student had 
met all academic requirements and the New York Supreme Court 
recognized a student-university contract relationship. The court held, 
however, that this contract relationship implied that the student agreed 
to conduct himself in a manner the University approved.*? Based on 
this rationale, the court probably would have allowed the withholding 
of a diploma had the University chosen this action. Since the student 
would not have fully met the contract, the University would have no 
legal obligations to confer a degree. 





45. This type of withholding is based on contract theory with the agreement to pay 
all fees stated in the school’s bulletin or catalog. See supra notes 6-9 and accompanying 
text. 

46. The court stated that a Texas statute allowing colleges and universities to collect 
reasonable fees is not limited to student services, but applies to all fees collectible at the 
institution. 690 S.W.2d 646, 651 (Tex. Ct. App. 1985). 

47. 75 N.Y. Sup. Ct. 118, 22 N.Y.S. 663 (1893). 

48. 76 A.D. 80, 78 N.Y.S. 739 (1902). 

49. O’Sullivan protested against the school’s choice of a commencement speaker. 
O’Sullivan, 75 N.Y. Sup. Ct. at 120, 22 N.Y.S. at 665. 

50. Id. at 122, 22 N.Y.S. at 665. 

51. Goldstein, 76 A.D. at 85, 78 N.Y.S. at 742. 

52. Id. at 83, 78 N.Y.S. at 740. 
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2. Private Institutions of Higher Education 


Interests of private institutions parallel those of public institutions 
regarding academics*® and fees.** However, the interest of safeguarding 
the moral atmosphere of the college or university takes on a new 
dimension for private colleges or universities because they often hold 
themselves out as following religious principles. While the public 
university must accept all eligible applicants regardless of religious 
practice and social demeanor, the private university need not.®> In 
addition, once the student is admitted to the private university and 
behaves contrary to the institution’s policies, courts have allowed the 
institution to act as it sees fit. The following cases exemplify this 
approach. 

In an early case, Anthony v. Syracuse University,** a female student 
was dismissed because she did not fit the mold of a ‘‘typical Syracuse 
girl.’’*” The New York Supreme Court, New York’s appellate division, 
allowed the dismissal because the girl had signed a registration card 
allowing the University to dismiss her at any time without specific 
charges.** 

In Carr v. St. John’s University,*® the court found a vague school 
regulation sufficient to enable the University to prevent students who 
participated in a civil marriage ceremony from graduating.® Johnson 


v. Lincoln Christian College®' and Lexington Theological Seminary v. 
Vance, discussed earlier, also show that courts are split on how far 
private institutions may go in safeguarding their moral interest.** Both 
cases involved awarding degrees to homosexuals. 





53. For cases addressing private schools and the academic interest, see Jansen v. 
Emory Univ., 440 F. Supp. 1060 (N.D. Ga. 1977); Paulsen v. Golden Gate Univ., 25 Cal. 
3d 803, 602 P.2d 778, 159 Cal. Rptr. 858 (1979); Napolitano v. Trustees of Princeton 
Univ., 186 N.J. Super. 548, 453 A.2d 263 (1982). 

54. Although case law is not yet developed in the area of nonpayment of fees and 
private institutions of higher education, a court would probably apply the Haug principle, 
because private colleges and universities rely heavily on fees. 

55. See ALEXANDER & SOLOMON, supra note 4, at 413. 

56. 224 A.D. 487, 231 N.Y.S. 435 (1928). 

57. Id. at 489, 231 N.Y.S. at 437. 

58. This decision would probably not stand today in light of due process concerns 
and sex discrimination laws. 

59. 17 A.D.2d 632, 231 N.Y.S.2d 410, aff'd, 12 N.Y.2d 802, 187 N.E.2d 18, 235 
N.Y.S.2d 834 (1962). 

60. The New York court ruled that St. John’s action was within the University’s 
jurisdiction because the school bulletin stated that the education was to be ‘‘[iJn con- 
formity with the ideals of a Christian education.’’ Id. at 633, 231 N.Y.S.2d at 412. Since 
the students knew they were violating the tenets of their Catholic faith and could not 
provide a satisfactory excuse for what they did, the court also determined the school 
was not arbitrary in its decision. Id. at 633, 231 N.Y.S.2d at 414. 

61. 150 Ill. App. 3d 733, 501 N.E.2d 1380 (1986). 

62. 596 S.W.2d 11 (Ky. Ct. App. 1979). 

63. See supra notes 30-35 and accompanying text. 
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Most of the cases discussed above involved problems occurring while 
the student attended the institution.*“* These cases concluded that an 
institution can withhold a diploma for academic and non-academic 
infractions so long as the institution has a rule or regulation upon 
which to base its decision. Yet, if between the last final examination 
and the day of graduation the student acts in a way that the university 
disapproves, may the school withhold a diploma, even though the 
student has technically met all the requirements set forth by the uni- 
versity? The remainder of this Note addresses this question. 


III. WITHHOLDING DIPLOMAS FROM STUDENTS WHO HAVE MET ALL 
UNIVERSITY REQUIREMENTS 


Suppose Student A has met all the requirements for graduation at a 
university: passed all required courses, paid all fees, and has been in 
no trouble while attending the institution. However, before the gradu- 
ation ceremony, the university accuses this student of vandalizing 
school property. Does the university have the right to withhold the 
student’s diploma? 

The last reported case to address this situation was a 1893 New York 
case. People ex rel. O’Sullivan v. New York Law School® involved a 
law student who created disturbances to protest a graduation speaker. 
The incident took place between final examinations and graduation. 
O’Sullivan had met all requirements the Law School set forth for 
graduation, yet, as punishment for the protest, the School refused to 
award him his diploma. The Law School claimed authority for such 
action under a rule stating that only after the student is certified 
academically and ‘‘is duly qualified in all other respects to receive said 
degree’’ will the diploma be awarded.® According to the Law School, 
O’Sullivan failed to qualify in ‘‘all other respects.’’ He then brought 
suit against the Law School to get his diploma. 

The Supreme Court of New York, ruling in favor of the institution, 
stated: ‘‘[w]e see no reason why the right to discipline is not as great 
between the final examination and the graduation as before.’’®” The 
only disciplinary action available to the Law School at that point, the 
court believed, was withholding the diploma.* However, the court 
found O’Sullivan entitled to a certificate of attendance. 

Interestingly, the court in O’Sullivan never specifically mentioned a 
contractual relationship between O’Sullivan and the Law School, nor 
how the terms of the contract must be reasonably construed. Nonethe- 





. People ex rel. O’Sullivan v. New York Law School, 75 N.Y. Sup. Ct. 118, 22 
. 663 (1893) is the only exception. 

« Id., 22 N-Y;S. at 663. 

. Id. at 119, 22 N.Y.S. at 664. 

. Id. at 121, 22 N.Y.S. at 665. 

. Id., 22 N.Y.S. at 665. 

. Id. at 122, 22 N.Y.S. at 666. 
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less, only two years earlier, in People ex rel. Cecil v. Bellevue Hospital 
Medical College,”° the same court specifically recognized a contractual 
relationship and held that the terms of the contract must be reasonably 
construed. Thus, the court awarded that student his diploma, having 
found that the college arbitrarily withheld the diploma in light of the 
terms of the contract. But in contrast to O’Sullivan, the Medical College 
offered no reason for its action. 

Based on O’Sullivan alone, a court in the above hypothetical would 
allow the college or university to withhold the diploma. But because 
of the change in social and legal attitudes since that decision, a court 
may not rely entirely on O’Sullivan. Today, colleges and universities 
tolerate protests, because concerns for freedom of speech inhibit any 
type of action to stop such protests.” Unfortunately, no other cases and 
little if any other legal writings bear directly on the topic. 

One author discussed the problem and used O’Sullivan and Cecil to 
analyze it.”? The article commented that the withholding sanction, 
despite its severity, is fully justified because the diploma provides the 
only leverage the university has over the student at that point.” 

It is uncertain under what circumstances a modern court would 
permit a college or university to withhold a diploma because of the 
lack of current authority. It is safe to assume, however, that criminal 
conduct would warrant withholding a diploma because of the institu- 
tion’s interest in protecting its reputation. 

The case law on withholding diplomas suggests a test that would 
apply to all instances of withheld diplomas: 


1) Does the university have any rules or regulations specifically 
permitting withholding diplomas for student misbehavior?” If the 
answer is ‘‘yes,’’ then the court would most likely uphold the 
institution’s decision to withhold the diploma for serious conduct 
falling within the rule or regulation. If the answer is ‘‘no’’ or the 
regulation is vague,”> the next steps would apply. 





70. 67 N.Y. Sup. Ct. 107, 14 N.Y.S. 490 (1891) (College withheld a student’s diploma 
and offered no reason for doing so). 

71. See Tinker v. Des Moines Indep. Community School Dist., 393 U.S. 503, 89 S. 
Ct. 733 (1969) (students do not leave their rights at school house gates); Cox v. Louisiana, 
379 U.S. 559, 85 S. Ct. 466 (1965) (right to protest in front of a courthouse). See generally 
ALEXANDER & SOLOMON, supra note 4, at 415-20. 

72. Developments in the Law-Academic Freedom, 81 Harv. L. REv. 1045, 1153 (1968). 

73. Id. at 1153. 

74. This part of the test rests on contract theory. See Johnson v. Lincoln Christian 
College, 150 Ill. App. 3d 733, 501 N.E.2d 1380 (1986); Haug v. Franklin, 690 S.W.2d 
646 (Tex. Ct. App. 1985); Carr v. St. John’s Univ., 17 A.D.2d 632, 231 N.Y.S.2d 410, 
aff'd, 12 N.Y.2d 802, 187 N.E.2d 18, 235 N.Y.S.2d 834 (1962); People ex rel. O’Sullivan 
v. New York Law School, 75 N.Y. Sup. Ct. 118, 22 N.Y.S. 663 (1893). 

75. Vagueness is determined on a case by case basis. See Johnson v. Lincoln Christian 
College, 150 Ill. App. 3d 733, 501 N.E.2d 1380 (1986) and Lexington Theological 
Seminary v. Vance, 596 S.W.2d 11 (Ky. Ct. App. 1979). 
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2) Is the reason for withholding the diploma serious enough to 
warrant the penalty?;”° and 
3) Is the action taken in good faith?” 


This test addresses all the concerns raised by courts in cases involving 
withheld diplomas. Part two of the test addresses whether the reason 
for the withholding is serious enough. This insures consideration of 
the dramatic implications of the withholding to the student. There are 
three major implications to withholding a diploma: First, the student’s 
reputation is at stake. If the student is not allowed to graduate on time, 
humiliation is almost certain to result. Second, if the student is an 
undergraduate, any plans to continue his or her education are jeopard- 
ized because graduate programs require an undergraduate degree. And 
third, employment plans could be frustrated if the employer requires 
or prefers a degree. 


CONCLUSION AND RECOMMENDATIONS 


Although few cases have involved the withholding of a diploma for 
disciplinary reasons after the student has fulfilled all institutional 
requirements, such a situation easily could occur.”* As the cases re- 
viewed in this Note show, courts usually defer to academic decisions 
made by colleges and universities.”? The courts, however, will intervene 
in institutional decisions that are blatantly unfair to the student.®° 

The cases reveal three primary areas that courts consider before 
overturning an institution’s decision to withhold a degree.*' First, the 
courts look to see if the institution has authority under it’s rules or 
regulations to withhold a degree. Such authority weighs heavily in 
favor of the institution.*? However, if the institution has no rule or if 
the rule is too vague, then the court will look more closely at the 
institution’s reasons for taking this action. Therefore, colleges and 
universities should have clearly stated rules and regulations granting 
administrators the power to withhold diplomas. 





76. Waliga v. Board of Trustees of Kent State Univ., 22 Ohio St. 3d 55, 488 N.E.2d 
850 (1986); People ex rel. Cecil v. Bellevue Hosp. Medical College, 67 N.Y. Sup. Ct. 
107, 14 N.Y.S. 490 (1891). 

77. Mahavongsanan v. Hall, 529 F.2d 448 (5th Cir. 1976); Johnson v. Lincoln Christian 
College, 150 Ill App. 3d 733, 501 N.E.2d 1380 (1986); Ceiboter v. O’Connell, 236 So. 2d 470 
(Fla. Dist. Ct. App. 1970); People ex rel. Cecil v. Bellevue Hosp. Medical College, 67 N.Y. 
Sup. Ct. 107, 14 N.Y.S. 490 (1891). 

78. See supra note 3 and accompanying text. 

79. See cases cited supra note 23. 

80. Id. 

81. See supra notes 73-76 and accompanying text. 

82. This fact should cause colleges and universities that have withheld diplomas in 
the past without challenge from a student to take note and check their rules and 
regulations. If the school is given the authority to take this type of action, then a 
challenge is easier to defend. 
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Second, the implications of withholding the diploma to the student 
are serious. While the institution has a right to protect its academic 
and moral atmosphere,** the primary reason for protecting this atmos- 
phere is the student. Any decision to withhold a diploma should 
carefully weigh the impact on the student’s future. If the diploma is 
withheld, the grievance upon which the action is based should be one 
that would in some way cause harm to the student’s future endeavors. 
By correcting the student’s problem now and by educating the student 
as to his or her shortcomings, the institution better serves the student 
and the community. 

Third, the institution must act in good faith. Colleges and universities 
are entrusted with the power to guide students; to do that effectively 
the guidance must be provided fairly. Otherwise, the institution harms 
itself and the student, as the mutual trust disappears and the learning 
process suffers as a result. 


William H. Sullivan* 





83. See supra notes 38-63 and accompanying text. 


* B.A., University of Michigan-Dearborn, 1986; J.D. Candidate, Notre Dame Law 
School, 1989. 














State Open Records Laws and the 
NCAA: Does the NCAA Qualify as a 
‘‘Governmental Body”’ and, if so, May 

Its Members Invoke the Privilege of 
Self-Critical Analysis? 


INTRODUCTION 


In Kneeland v. NCAA,’ the media-plaintiffs attempted to obtain the 
National Collegiate Athletic Association’s (NCAA) and the Southwestern 
Athletic Conference’s (SWC) records, reports, and documents regarding 
investigations into alleged recruiting violations by Southern Methodist 
(SMU) and William Marsh Rice Universities (Rice).2 The SWC, SMU, 





1. 850 F.2d 224 (5th Cir. 1988). 

2. The Kneeland cases involve a series of cases resolving various aspects of complex 
litigation. The plaintiffs, members of the media, sought disclosure of documents relating 
to investigations conducted in Texas by the NCAA, the SWC, and SWC member institutions 
into alleged recruiting violations at the institutions. When these associations and institutions 
refused the disclosure request, the plaintiffs filed in state court a petition for a writ of 
mandamus requiring disclosure under the Texas Open Records Act (TORA), Tex. REv. Civ. 
Stat. ANN. art. 6252-17a (Vernon Supp. 1988). 

Because the NCAA and SWC removed their case to federal court, the state court 
decided the separate claims against the institutions. The public universities in Texas 
acquiesced to the plaintiffs’ demands, but the private universities sought to prevent 
disclosure. The trial court granted the defendants’ motion for summary judgment, which 
the appellate court upheld, based on the inapplicability of the TORA to the private 
institutions which did not qualify as ‘‘governmental bodies.’’ A. H. Belo Corp. v. Southern 
Methodist Univ., 734 S.W.2d 720 (Tex. Ct. App. 1987). The court held that ‘‘the funds in 
question are not public funds [because] . . . [t]he monies forwarded to the private schools 
by the SWC are contractual payments and are not public funds.’’ Id. at 723. 

The Federal District Court for the Western District of Texas delivered three separate 
opinions regarding the issues involving the NCAA and SWC. Initially, the court decided 
that the TORA classified both the NCAA and SWC as ‘“‘governmental bodies’’; therefore, 
the TORA required the defendants to relinquish the documents to the plaintiffs. 650 F. 
Supp. 1047 (W.D. Tex. 1986). Next, the court decided the applicability of defenses, and it 
refused to accept arguments against extraterritorial application of the TORA as well as 
arguments based on an unconstitutional taking, the right of privacy, freedom of association, 
academic freedom, and the privilege of self-critical analysis. 650 F. Supp. 1064 (W.D. Tex. 
1986). Finally, the court addressed whether any of the exceptions claimed by the defendants 
would limit disclosure. The court limited disclosure based on the privacy interests of those 
interviewed, the attorney-client privilege, and the continuing nature of the investigation 
conducted by the SWC. 650 F. Supp. 1076 (W.D. Tex. 1986). 

On appeal, the Fifth Circuit overruled the lower court’s finding that the NCAA and 
the SWC qualified as governmental bodies subject to the TORA. 850 F.2d 224 (5th Cir. 
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and Rice are all members of the NCAA.’ The Fifth Circuit refused the 
plaintiffs’ request, thereby overturning a decision that threatened the 
existence of the NCAA as a privately functioning entity. The Fifth 
Circuit decision that the NCAA did not qualify as a governmental body 
under the Texas Open Records Act (TORA) re-established the NCAA 
as a private organization not subject, as a governmental body, to state 
open records laws. This landmark judicial decision regarding the ap- 
plication of state open records acts to the NCAA defines the impact of 
membership in organizations such as the NCAA or athletic conferences 
as that impact relates to the confidentiality of records compiled by 
private educational institutions. 

Various policy considerations support retaining the NCAA’s classifi- 
cation as a private entity rather than as a governmental body. For 
example, classifying the NCAA as a governmental body could defeat 
the privacy interests of the NCAA and other entities which, even though 
private, in some way receive government funds. With government 
funding widely available to private and public educational institutions, 
broad application of state open records laws could subject a large 
number of diverse entities to those laws. 

Advocates of requiring that the NCAA and its member conferences, 
as governmental bodies, comply with state open records laws could 
find support in the open records laws of various states.5 According to 





1988). 

In another aspect of the Kneeland case, the federal district court denied an attempted 
intervention by SMU and Rice. 650 F. Supp. at 1071. The Fifth Circuit affirmed, holding 
that the current defendants adequately represented the interests of the potential intervenors. 
806 F.2d 1285, 1288, cert. denied, 108 S. Ct. 72 (1987). These private universities sought 
intervention to prevent disclosure of the documents they relinquished to the NCAA pursuant 
to NCAA regulations. NCAA Enforcement § 3-(e) (1987-88) (see infra note 7 for text). 

3. The NCAA, a private association founded in 1906, has approximately 900 members. 
Private institutions, such as SMU and Rice, comprise approximately one-half of the NCAA’s 
membership. Kneeland, 650 F. Supp. at 1050. A fundamental purpose of the NCAA “‘is to 
maintain intercollegiate athletics as an integral part of the educational program and the 
athlete as an integral part of the student body, and by so doing, retain a clear line of 
demarcation between college athletics and professional sports.’’” NCAA Const. art. 2, § 2- 
(a). Membership dues, gross rights fees for televising member football games, and receipts 
from championship meets comprise the NCAA’s principle sources of revenue. Kneeland, 
650 F. Supp. at 1051-52. 

The SWC, an unincorporated, non-profit association, has five public and four private 
universities as members. The four private institutions are Baylor University, SMU, Texas 
Christian University, and Rice. The five public institutions include the University of Texas 
at Austin, Texas Tech University, the University of Houston, Texas A & M University, and 
the University of Arkansas. The SWC receives revenue from post-season football bowl 
appearances, televised football and basketball games of members, post-season basketball 
tournaments, and interest-bearing bank accounts. Id. at 1052-53. 

4. Kneeland v. NCAA, 850 F.2d 224 (5th Cir. 1988), rev’g 650 F. Supp. 1047 (W.D. 
Tex. 1986). 

5. For example, two Arkansas cases interpreting the state Freedom of Information Act 
determined that two voluntary organizations qualified as ‘‘governmental bodies’”’ and were 
therefore subject to the Act. The court in North Cent. Ass’n of Colleges and Schools v. 
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this theory, the public may access any and all documents belonging to 
the NCAA or an athletic conference unless a privilege or specified 
exclusion applies.* Furthermore, the NCAA requires that member in- 
stitutions provide them with any investigative reports or documents;’ 





Troutt Bros., 261 Ark. 378, 548 S.W.2d 825 (1977), determined that ‘‘the NCA [North 
Central Association of Colleges and Schools] affects public schools in Arkansas to the extent 
of the standards required for accreditation and its continuance.... The NCA and its 
Arkansas State Committee are supported wholly or in part by public funds’’; therefore, the 
Act encompassed the NCA and the State Committee of the NCA. Id. at 381, 548 S.W.2d 
at 826-27. The NCA is a voluntary, non-profit corporation of colleges and secondary schools 
with over 5000 members in 19 states whose primary purpose is to ‘‘achieve and maintain 
high educational standards.’’ Id. at 379, 548 S.W.2d at 826. The court also found the NCA, 
as a ‘‘governmental body,’’ subject to the Act because the chairman of the State Committee 
of the NCA was an employee of the Arkansas Department of Education who used his state- 
owned office and state-employed secretary to perform NCA duties; furthermore, 90% of the 
money supplied by Arkansas schools to the NCA came from public sources. Id. at 381, 
548 S.W.2d at 826. This case set the precedent for a later Arkansas case more analogous 
to the facts involving the NCAA. 

The plaintiffs in Arkansas Gazette Co. v. Southern State College, 273 Ark. 248, 620 
S.W.2d 258, cert. denied, 455 U.S. 931, 102 S. Ct. 640 (1982), sued the Arkansas 
Intercoliegiate Athletic Conference (AIC) for disclosure of records regarding amounts dis- 
bursed by members to student-athletes during a previous academic year. The AIC consists 
of five private and five public institutions. The court required that the AIC disclose the 
requested documents because ‘‘each of the ten member institutions currently pays $2800 
in annual dues to this voluntary association of colleges and universities. The dues paid by 
the state-supported institutions are from public funds. Therefore, the AIC is partially 
supported by public funds.”’ Id. at 250, 620 S.W.2d at 259. 

Like the TORA, the Arkansas Open Records Act applies to organizations wholly or 
partially supported by public funds or that expend public funds. Compare Tex. REv. Civ. 
Stat. ANN. art. 6252-17a, § 2(1) (Vernon Supp. 1988) with Ark. Stat. ANN. § 25-19-103 
(1987). 

See also City of Dubuque v. Dubuque Racing Ass’n, 420 N.W.2d 450 (Iowa 1988) 
(minutes of the meetings of private non-profit corporation licensed by city to conduct pari- 
mutuel wagering were not public records); and Perlongo v. Iron River Coop. TV Antenna 
Corp., 122 Mich. App. 433, 332 N.W.2d 502 (1983) (granting of franchise rights by 
municipality did not qualify non-profit corporation, not funded with public funds or created 
by state or local authority, as a ‘‘governmental body”’ subject to open records act). But see 
Rehab Hosp. Servs. Corp. v. Deita-Hills Health Sys. Agency, 285 Ark. 397, 687 S.W.2d 
840 (1985) (non-profit regional health planning corporation created by statute. funded 
primarily by federal government, and serving a public purpose qualified as a ‘‘governmental 
body”’ subject to open records act). 

6. Such a privilege would include the attorney-client privilege, work product privilege, 
or possibly the privilege of self-critical analysis. A person may invoke the privilege of self- 
critical analysis to prevent disclosure of documents, reports, and/or records that result from 
a critical self-analysis conducted by the party invoking the privilege; however, the party 
must have conducted the self-analysis to enhance performance, to increase safety, or to 
achieve another goal supported by public policy. See infra notes 54-72 and accompanying 
text. 

7. NCAA Enforcement § 3-(e) (1987-88) (‘‘A member that is subject to official inquiry 
shall collect all information available to it concerning the allegations set forth in the inquiry. 
At any appearance before the committee, the member shall have the obligation of providing 
full information concerning each allegation.’’). 

See also NCAA Enforcement Preamble (1987-88) (‘‘the enforcement procedures are an 
essential part of the intercollegiate athletics program of each member institution and require 
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subjecting the NCAA and conferences to state open records laws indi- 
rectly would apply open records laws to all members of the NCAA, 
including private institutions.*® 

Classifying the NCAA as a governmental body subject to state open 
records laws remains a possibility despite the precedential value of 
Kneeland. After all, the Fifth Circuit held that the NCAA does receive 
and expend public funds, and the court relied heavily on opinions of 
the Texas Attorney General. Interpretations of other state open records 
laws, therefore, could result in the NCAA’s classification as a govern- 
mental body.’® Broader policy considerations, however, could expand 
the precedential value of Kneeland. Furthermore, if other courts or state 
attorneys general classify the NCAA as a governmental body, the NCAA 
may invoke the privilege of self-critical analysis to protect its own 
privacy rights as well as those of its private members. 

This Note addresses these issues by first describing state open records 
laws as they apply to the NCAA. Second, this Note provides a general 
background regarding the privilege of self-critical analysis. Finally, this 
Note explores whether, if the NCAA is subject to the state open records 
laws, NCAA members can successfully invoke the privilege of self- 
critical analysis to prevent disclosure of documents they relinquish to 
the NCAA. 


I. STATE OPEN RECORDS LAWS AND THE NCAA 


Subject to specific exceptions, state open records laws give members 
of the public access to public documents, records, and files which are 





full and complete disclosure by all institutional representatives of any relevant information 
requested by the NCAA investigative staff, Committee on Infractions or Council during the 
course of an inquiry’’). 

8. Kneeland, 650 F. Supp. at 1050. 

9. See supra note 1. The Fifth Circuit relied primarily on opinions of the Texas 
Attorney General to define three circumstances in which a private entity subjects itself to 
the TORA through the receipt of public funds. First, a private entity that receives public 
funds will qualify as a governmental body unless the funds are exchanged for a specific 
and definite obligation to perform measurable services. Second, a common purpose, a 
shared objective or the creation of an agency relationship between the private entity and 
the government through the exchange of public funds will subject the private entity to the 
TORA. Finally, a private entity that provides services traditionally reserved to the govern- 
ment will fall within the Texas Attorney General’s definition of ‘governmental body’’ for 
purposes of the TORA. See Op. Tex. Att’y Gen. No. JM-821 (1987); JM-116 (1983); and 
ORD-343 (1982), -302 (1982), -228 (1979). 

The Fifth Circuit found that neither the NCAA nor the SWC met any of these criteria. 
The court held that the NCAA and the SWC incurred specific and definite obligations to 
provide such measurable services as ‘‘publications, convention operations, establishment 
and maintenance of playing rules and compilation of statistics.’’ 850 F. 2d at 229. 
Furthermore, the court stated that although ‘‘there apparently is some common purpose or 
objective between the association and the [public] universities, . . . there is no real identity 
of interest and neither may be considered the agent of the other.’’ Id. at 228-29. Finally, 
“neither the NCAA nor the SWC performs what may be considered traditional governmental 
functions.’’ Id. at 229. 

10. See infra notes (26-31) and accompanying text for a discussion regarding how 
different states have applied their open records laws. 
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required by law, or possessed, maintained, or originated by a govern- 
ment agency or governmental body." Forty-nine of the fifty states and 
the District of Columbia have open records laws,'? and many of these 





11. For example, the Texas Open Records Act states: 


Pursuant to the fundamental philosophy of the American constitutional form of 
representative government which holds to the principle that the government is 
the servant of the people, and not the master of them, it is hereby declared to 
be the public policy of the State of Texas that all persons are, unless otherwise 
expressly provided by law, at all times entitled to full and complete information 
regarding the affairs of government and the official acts of those who represent 
them as public officials and employees .... The people insist on remaining 
informed so that they may retain control over the instruments they have created. 
To that end, the provisions of this Act shall be liberally construed with the view 
of carrying out the above declaration of public policy. 


Tex. Rev. Civ. Stat. ANN. art. 6252-17a, § 1 (Vernon Supp. 1988). 

For more in-depth treatment of state open records laws, see Sylvester, How the States 
Govern the News Media—A Survey of Selected Jurisdictions, 4 Sw. U.L. REv. 723 (1986); 
Braverman & Heppler, A Practical Review of State Open Records Laws, 49 Gro. Wasu. L. 
REv. 720 (1981); and Special Project, Government Information and the Rights of Citizens, 
73 Micu. L. REv. 971, 1163-87 (1975). 

12. Only Mississippi does not have a statute officially advocating open records as public 
policy. But see Miss. CopE ANN. § 25-51-3 (1972 & Supp. 1987) (all state agencies deposit 
documents with the Secretary of State, and the public may access that depository subject 
to exceptions). States refer to their open records laws differently. For example, Missouri 
calls its law a ‘‘sunshine law,”’ and other states refer to their open records laws as ‘‘freedom 
of information laws/acts.’’ 

See Ata. Cope § 36-12-40 (1975); ALASKA STAT. §§ 09.25.110-.125 (1983); Ariz. REV. 
Stat. ANN. §§ 39-121 to -121.03 (1985); Ark. Stat. ANN. §§ 25-19-101 to -105 (1987); CAL. 
Gov’t CopE §§ 6250-61 (West 1980 & Supp. 1988); CoLo. Rev. Stat. §§ 24-72-201 to -206 
(1982 & Supp. 1987); Conn. GEN. STaT. ANN. §§ 1-18a & 1-19 to -21b (West Supp. 1988); 
DeL. CopE ANN. tit. 29, §§ 10001-003, 10112 (1983 & Supp. 1986); D.C. Cope ANN. §§ 1- 
1502, 1-1521 to -1529 (1987); Fua. Stat. ANN. §§ 119.01-.12 (West 1982 & Supp. 1988); 
Ga. CopE ANN. §§ 50-14-1, 50-18-70 to -74 (1986 & Supp. 1987); Haw. Rev. Stat. §§ 92- 
21, 92-50 to -52 (1985); IDAHO CopE §§ 9-301 to -302 (1979), 59-1009 (1976); ILL. ANN. 
Stat. ch. 116, paras. 43.4-.28, .101-.103a, .113 (Smith-Hurd Supp. 1987); Inp. CopE ANN. 
§§ 5-14-3-1 to -10 (Burns 1987 & Supp. 1988); Iowa Cope ANN. § 22 (West Supp. 1987); 
Kan. Stat. ANN. §§ 45-215 to -223 (1986); Ky. Rev. Stat. ANN. §§ 61.870-.884 (Baldwin 
1986); La. Rev. Stat. ANN. §§ 44:1-:14, :31-:37, :39-:41 (West 1982 & Supp. 1988); ME. 
REv. Stat. ANN. tit. 1, §§ 401-10 (1979 & Supp. 1987); Mp. State Gov’t Cope ANN. §§ 10- 
611 to -628 (1984 & Supp. 1987); Mass. ANN. Laws ch. 4, § 7 (Law. Co-op. 1980 & Supp. 
1987), ch. 66, § 10 (Law. Co-op. 1978 & Supp. 1987); Micu. Stat. ANN. § 4.1801 (Callaghan 
1985 & Supp. 1987); MINN. Stat. ANN. § 15-17 (West Supp. 1988); Mo. ANN. Stat. § 
109.180-.190 (Vernon 1966 & Supp. 1988); Mont. CopE ANN. §§ 2-6-101 to -111 (1987); 
Nes. REv. Stat. §§ 84-712 to -712.09 (1987); Nev. Rev. Stat. ANN. §§ 239.010, .030 (Michie 
1986 & Supp. 1987); N.H. Rev. Stat. ANN. §§ 91-A:1 to :8 (Supp. 1987); N.J. Stat. ANN. 
§ 47:1A-1 to -4 (West Supp. 1987); N.M. Strat. ANN. §§ 14-2-1 to -3-25 (1978 & Supp. 
1987); N.Y. Pus. Orr. Law §§ 84-90 (McKinney 1988); N.C. Gen. Stat. §§ 132-1 to -9 (1986 
& Supp. 1987); N.D. Const. art. XI, § 6 and N.D. Centr. Cope § 44-04-18 (1978); OnIo REV. 
Cope ANN. § 149.43 (Anderson Supp. 1987); OxLa. Stat. ANN. tit. 51, §§ 24A.1-18 (West 
Supp. 1988); Or. Rev. Stat. §§ 192.410-.500 (1979); Pa. Strat. ANN. tit. 65, §§ 66.1-.4 
(Purdon 1959 & Supp. 1987); R.I. Gen. Laws §§ 38-2-1 to -13 (1984 & Supp. 1987); S.C. 
Cope ANN. §§ 30-4-10 to -50 (Law. Co-op. Supp. 1987); S.D. Copirrep Laws ANN. §§ 1-27- 
1, -4, -6, -10 (1985 & Supp. 1987); TENN. CopE ANN. §§ 10-7-503 to -509 (1987); TEx. REv. 
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jurisdictions base their open records statutes on the federal Freedom of 
Information Act.’* Legislatures designed the open records acts to serve 
public policies favoring disclosure. 


A. Policy Reasons for State Open Records Laws 


Three policies underlie both the state and federal open records sta- 
tutes: to encourage informed participation by citizens in the governing 
process;'* to ensure accountability of those who serve within the gov- 
ernment;'® and to enhance public confidence in the political system 
through disclosure and increased awareness.’* For these reasons, many 
open records statutes specifically provide a presumption favoring dis- 
closure, thereby shifting the burden of persuasion to the party claiming 
an exemption from the statute.’” Parties seeking such an exemption 
will invoke a specific exception to the statute, but most litigation 
focuses on the definition of ‘‘public records’’ and ‘‘governmental body.’’® 


B. Defining ‘‘Public Records’’ and ‘‘Governmental Body’’ 


State open records laws primarily define ‘‘public records’’ in one of 
two ways. Some states have adopted a restrictive definition limiting 
‘‘public records’’ to those specifically required by law to be kept." 





Crv. Stat. ANN. art. 6252-17a (Vernon Supp. 1988); UTAH CopE ANN. §§ 78-26-1 to -3 
(1987); Vr. Stat. ANN. tit. 1, §§ 315-20 (1985 & Supp. 1987), tit. 3, § 801 (1985); Va. CopE 
ANN. §§ 2.1-340 to -342, -345, -346.1 (1987); WasH. REv. CopE ANN. §§ 42.17.250-.340 
(Supp. 1987); W. Va. CopE §§ 29B-1-1 to -6 (1986); Wis. Stat. ANN. § 19.21 (West 1986 
& Supp. 1987), § 59.14 (West 1957 & Supp. 1987); Wyo. STAT. § 9-2-405 {1987}. §§ 16-4- 
201 to -205 (1982 & Supp. 1987). 

13. Freedom of Information Act, 5 U.S.C. §§ 551, 552, 552a (1982 & Supp. 1986). The 
following state open records laws parallel the FOIA: Cat. Gov’t Cope §§ 6250-61 (West 
1980 & Supp. 1988); D.C. Cope ANN. §§ 1-1521 to -1529 (1987); Mass. ANN. Laws ch. 4, 
§ 7 (Law. Co-op. 1980 & Supp. 1987), ch. 66, § 10(b) (Law. Co-op. 1975 & Supp. 1987); 
N.Y. Pus. Orr. Law §§ 84-90 (McKinney 1988); and Tex. Rev. Civ. Stat. ANN. art. 6252- 
17a (Vernon Supp. 1988). See Sylvester, supra note 11, at 751. 

14. See Special Project, supra note 11, at 1164. See also Woodson & Tanner, Federal 
Constitutional Privacy and the Florida Public Records Law: Resolving the Conflict, 33 U. 
Fia. L. Rev. 313, 327 (1981) (‘‘[t]he republican form of self-government depends on access 
to information, for self-government can operate effectively only where the governed have 
complete access to information concerning their government’s activities’’). 

15. See Special Project, supra note 11, at 1164. See also Note, New York’s Freedom of 
Information Law, Disclosure Under the CPLR, and the Common-Law Privilege for Official 
Information: Conflict and Confusion Over ‘‘The People’s Right to Know,’’ 33 Syracuse L. 
REv. 615, 622-33 (1982). 

16. See Special Project, supra note 11, at 1164. 

17. See Sylvester, supra note 11, at 752. See, e.g., TEx. Rev. Civ. Stat. ANN. art. 6252- 
17a (Vernon Supp. 1988) for a statute providing a presumption in favor of disclosure (text 
quoted in note 11). 

18. Sylvester, supra note 11, at 751. 

19. See Special Project, supra note 11, at 1168 n.1196. These states include Arizona, 
Illinois, Indiana, Kansas, Missouri, New Jersey, Ohio, Oklahoma, and South Dakota. See 
supra note 12 for cites to the specific statutes. See also Braverman & Heppler, supra note 
11, at 735 nn.115 & 118. 
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Other states more broadly define ‘‘public records’’ as those prepared, 
owned, retained, used, or received by a ‘‘governmental body,’’ and 
related to the conduct of the public’s business.”° Certain states also 
specifically define those records relating to the receipt and expenditure 
of public funds as ‘‘public records.’’?* Implicit in all of these categories 
is the need for a definition of ‘‘governmental body.’’ 

State open records laws obviously encompass state-funded colleges 
and universities within the definition of ‘“‘governmental bodies,’’ but 
these laws are less clear regarding the classification of other entities. 
Many state open records acts include any ‘‘public or private agency, 
person, partnership, corporation, or business entity acting on behalf of 
any public agency.’’”? When institutions accept public funds, they also 
accept the accompanying accountability to the public as to how they 
expend those funds, and this public interest in accountability justifies 
labeling the institutions ‘‘governmental bodies.’’ Several state open 
records statutes define ‘‘governmental body’’ as an entity that receives, 





20. See, e.g., Cat. Gov’t CopE § 6252 (West Supp. 1988); Conn. GEN. Stat. ANN. § 1- 
18a(b) (West Supp. 1988); D.C. Cope ANN. § 1-1502(18) (1987); IND. CopE ANN. § 5-14-3-2 
(Burns 1987); Kan. Stat. ANN. § 45-217(f)(1) (1986); Ky. Rev. Stat. ANN. § 61.870(2) 
(Baldwin 1986); Mp. StaTE Gov’t Cope ANN. § 10-611(f) (1984); Mont. CopE ANN. §§ 2-6- 
101, -202, -301 (1987); S.C. Cope ANN. § 30-4-20(c) (Law. Co-op. Supp. 1987). 

Other states with broad definitions of ‘‘public record’”’ include Arkansas, Florida, Rhode 
Island, and Idaho. Arkansas law defines ‘‘public records’ as those records required by law 
to be kept or otherwise kept; furthermore, ‘‘[a]ll records maintained in public offices or by 
public employees within the scope of their employment shall be presumed to be public 
records.’’ ARK. STAT. ANN. § 25-19-103 (1987). Florida and Rhode Island define ‘‘public 
records’”’ as those ‘‘made or received pursuant to law or ordinance or in connection with 
the transaction of official business by any agency.’’ Fa. Stat. ANN. § 119.011(1) (West 
1982). See also R.I. Gen. Laws § 38-2-2(d) (Supp. 1987). Idaho courts have held that the 
legislature intended a broad definition of ‘‘public records.’’ See Dalton v. Idaho Dairy 
Prods. Comm’n, 107 Idaho 6, 684 P.2d 983 (1984). See also Special Project, supra note 
11, at 1169 n.1205. 

21. See Coto. Rev. Stat. § 24-72-203(b) (1982) (all writings made by any agency or 
institution involving receipt or expenditure of public funds); Fua. Stat. ANN. § 119.012 
(West 1982) (‘‘all the financial, business and membership records pertaining to the public 
agency from which or on whose behalf the payments are made . . . shall be public records’’); 
La. REv. Stat. ANN. § 44:1(A)(2) (West 1982) (writings and other documentation ‘‘concerning 
the receipt or payment of any money received or paid by or under authority of the 
constitution or the laws of this state’); OxLa. Stat. ANN. tit. 51, § 24A.3(1) (West Supp. 
1988); Pa. Stat. ANN. tit. 65, § 66.1 (Purdon Supp. 1987). 

The North Dakota open records act broadly encompasses within its definition of ‘‘public 
records”’ ‘‘all records of ... organizations or agencies supported in whole or in part by 
public funds, or expending public funds.’’ N.D. Cent. CopE § 44-04-18 (1978). 

22. Fia. Stat. ANN. § 119.011(2) (West 1982) and R.I. Gen. Laws § 38-2-2(a) (Supp. 
1987). See also La. Rev. Stat. ANN. § 44:(A)(1) (West 1982) (‘‘public or quasi-public 
nonprofit corporation designated as an entity to perform a governmental or proprietary 
function”); N.J. Stat. ANN. § 47:1A-2 (West Supp. 1987); N.Y. Pus. Orr. Law § 86 
(McKinney 1988) (performing a governmental or proprietary function for the state or 
municipality); Pa. Stat. ANN. tit. 65, § 66.1(1) (Purdon 1959) (performing an essential 
government function). See generally Nev. Rev. Stat. ANN. §§ 239.010, .030 (Michie 1986 
& Supp. 1987). 








356 JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 15, No. 3 


expends, or is wholly or partially supported by public funds.”* A few 
of these states limit the scope of their statutes by more narrowly defining 
‘‘supported by public funds.’’?* 

Citizens do have a right to know how ‘‘governmental bodies’’ or 
‘‘agencies’’ spend tax dollars. However, if the open records laws apply 
to any entity or person receiving any public funds from any means, 
few documents or records of the private educational sector would 
remain confidential because governmental funding pervades that area.*° 





23. See Ark. Stat. ANN. § 25-19-103 (1987) (‘‘wholly or partially supported by public 
funds or expending public funds’’); DEL. CopE ANN. tit. 29, § 10002(a) (Supp. 1986) (‘‘any 
other entity or body established by an act of the General Assembly of the State . . . which: 
(1) Is supported in whole or in part by any public funds; or (2) expends or disburses any 
public funds’’); Iowa CopE ANN. § 22.1 (West Supp. 1987) (tax supported district or other 
entity of this state); KAN. Stat. ANN. § 45-217(e)(1) (1986) (entity that receives or expends, 
and is supported in whole or part by public funds appropriated by the state or a subdivision 
thereof); N.D. Cent. CopE § 44-04-18 (1978) (‘‘organizations or agencies supported in whole 
or in part by public funds, or expending public funds’’); Oxia. Stat. ANN. tit. 51, § 
24A.3(1) (West Supp. 1988) (‘‘any .. . agency . . . supported in whole or in part by public 
funds’’); S.C. CopE ANN. § 30-4-20(a) (Law. Co-op. Supp. 1987) (‘‘organization, corporation, 
or agency supported in whole or in part by public funds or expending public funds’’); 
Tex. Rev. Civ. Stat. ANN. art. 6252-17a, § 2(1)(F) (Vernon Supp. 1988) (‘‘the part, section, 
or portion of every organization, corporation, commission, committee, institution, or agency 
which is supported in whole or in part by public funds, or which expends public funds’’). 

24. See Ky. Pev. Stat. ANN. § 61.870(1) (Baldwin 1986) (any entity that ‘‘derives at 
least twenty-five percent (25%) of its funds from state or local authority’’) (emphasis added); 
Micu. Stat. ANN. § 4.1801(2)(b)(iv) (Callaghan 1985) (‘‘Any other body which is created 
by state or local authority or which is primarily funded by or through state or local 
authority’) (emphasis added); Va. CopE ANN. § 2.1-341(a) (1987) (‘‘organizations, corpo- 
rations, or agencies ... supported wholly or principally by public funds’’) (emphasis 
added); W. Va. Cope § 29B-1-2(3) (1986) (‘‘primarily funded by the state or a local 
authority’’) (emphasis added). 

25. The United States Supreme Court, in Grove City College v. Bell, 465 U.S. 555, 104 
S. Ct. 1211 (1984), broadened the sphere of governmental regulation of private entities by 
holding that indirect receipt of federal funds by a private entity subjected that entity to 
Title IX of the Education Amendments of 1972. Title IX prohibits sex-based discrimination 
in educational programs or activities receiving federal financial support. 20 U.S.C. § 1681(a) 
(1982). The Court in Grove City held that subsidizing the financial aid program via receipt 
of Basic Education Opportunity Grants from students at Grove City College subjected the 
College’s financial aid department to the strictures of Title IX. Grove City, 465 U.S. at 573- 
74, 104 S. Ct. at 1221. Grove City College received that subsidy directly from the students 
and indirectly from the federal government. 

On March 22, 1988, Congress enacted the Civil Rights Restoration Act, overturning that 
aspect of Grove City which limited application of Title [IX to the specific program that 
benefited from federal funding. Civil Rights Restoration Act of 1987, Pub. L. No. 100-259, 
102 Stat. 28 (1988). Congress intended the Civil Rights Restoration Act to ‘‘restore the 
broad scope of coverage and to clarify the application of title IX of the Education Amend- 
ments of 1972, section 504 of the Rehabilitation Act of 1973, the Age Discrimination Act 
of 1975, and title VI of the Civil Rights Act of 1964.’’ 134 Conc. Rec. H1037 (daily ed. 
March 22, 1988). Therefore, the Act further expands the realm of governmental involvement 
in regulating private entities. 

Analogously, indirect receipt of public funds by private entities, such as the NCAA and 
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Therefore, to prevent an overly broad reach of state open records acts, 
the courts and state attorneys general have developed standards for 
classifying entities as ‘‘governmental bodies.”’ 

Moreover, some states have established guidelines for determining 
whether an entity qualifies as a ‘‘governmental body.’’ Texas, for 
example, differentiates public money received for a specified service 
from public money received for the entity’s general support.”* The 
Attorney General of South Carolina, interpreting an open records law 
similar to the TORA,?” has propounded a standard similar to the first 
test espoused by the Texas Attorney General. 

The South Carolina Attorney General stated that ‘‘the receipt of 
specific funds on a contractual basis for services rendered to a public 
body does not render a private corporation subject to the South Carolina 
Freedom of Information Act.’’?* Therefore, a court applying South 
Carolina law might concur with the decision of the Fifth Circuit in 
Kneeland. However, absent a tangible standard such as that applied by 
the Texas and South Carolina Attorneys General, courts applying laws 
of other states may conclude that their open records laws encompass 
the NCAA. 

For example, the Virginia, Michigan, and West Virginia open records 
laws specifically require that a private entity be principally or primarily 
supported by public funds in order to qualify as a governmental body 
subject to these laws.2® The Virginia Attorney General compares the 
level of support the private entity receives from public funds with the 
level of support the entity receives from private sources. An entity 
wholly or principally supported by public funds qualifies as a govern- 
mental body subject to the open records laws.*° The Louisiana Attorney 
General has interpreted ‘‘governmental body’’ similarly.*' If the level 
of support is the only criterion, a court could determine that the NCAA 
qualifies as a governmental body subject to state open records laws. 

How the NCAA might fare under such a standard remains to be seen; 
the potential exists, however, for another plaintiff to challenge the 
NCAA’s status as a non-governmental body under such a statute. In 
such an instance, the rationale of Kneeland may not protect the NCAA 
from being classified as a governmental body subject to a state’s open 





even private colleges and universities, may qualify such entities as ‘‘governmental bodies’ 
subject to state open records acts. The courts in Kneeland and Arkansas Gazette Co. so 
held. See supra notes 2 & 5. 

26. See supra note 9 for a description of the standards employed by the Texas Attorney 
General and the Fifth Circuit in Kneeland. 

27. See supra note 23. 

28. Op. South Carolina Att’y Gen. March 12, 1982. 

29. See supra note 24. 

30. See Va. Att’y Gen. Rep. 418, 431 (1984-85); 439 (1983-84); 719, 726 (1982-83); 482 
(1977-78); 584 (1974-75). 

31. Op. La. Att’y Gen. No. 84-583 (1985). 
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records law. The NCAA must then rely on privileges, such as the self- 
critical analysis privilege, and policy arguments. 


C. The NCAA as a ‘‘Governmental Body” 


Both proponents and opponents of classifying the NCAA as a ‘“‘gov- 
ernmental body’’ present viable arguments for their positions. First, 
opponents argue that because action by the NCAA does not constitute 
‘‘state action,’’ courts and state attorneys general cannot classify the 
NCAA as a ‘‘governmental body.’’*? Courts have held that action by 
the NCAA does not constitute ‘‘state action’’ for purposes of asserting 
claims under the fourteenth amendment or Section 1983.** Therefore, 
based on the principle, as applied in Arlosoroff v. NCAA,** that state 
funding will qualify action by the NCAA as ‘‘state action,’’ the NCAA 
should not qualify as a ‘‘governmental body’’ due to the absence of 
state funding. Second, opponents contend that a broad application of 
open records statutes gives the statute an omnipresent or omnipotent 
quality which could vanquish any privacy rights because of the per- 
vasive governmental presence in the private sector. However, propo- 
nents of subjecting the NCAA to state open records laws might overcome 





32. The District Court in Kneeland, in rejecting the plaintiffs’ claims under 42 U.S.C. 
§ 1983, held that the NCAA did not qualify as a governmental body. Kneeland v. NCAA, 
650 F. Supp. 1047, 1055-63 (W.D. Tex. 1986). However, the court did classify the NCAA 
and the SWC as governmental bodies. The Fifth Circuit decision, although not directly 
addressing this issue, inferentially reconciled the District Court’s apparent inconsistancy. 

According to the TORA, ‘“‘all persons are, unless otherwise expressly provided by law, 
at all times entitled to full and complete information regarding the affairs of government 
and the official acts of those who represent them as public officials and employees,’’ and 
the public shall have access to all information retained by a ‘‘governmental body.’’ Tex. 
Rev. Civ. Stat. ANN. art. 6252-17a, § 1 (Vernon Supp. 1988). The statute partially defines 
a ‘‘governmental body’’ as an association ‘‘which is supported in whole or in part by 
public funds, or which expends public funds.”’ Id. § 2(1)(F). 

33. U.S. Const. amend. XIV; 42 U.S.C. § 1983 (1982). See infra notes 37-41 and 
accompanying text. 

For more in-depth treatment of whether conduct by the NCAA should or should not 
qualify as state action, see Martin, The N.C.A.A. and Its Student-Athletes: Is There Still 
State Action?, 21 New Enc. L. REv. 49 (1986); Note, Constitutional Law: Is the N.C.A.A. 
Eligible for a New Interpretation of State Action?, 7 Loy. ENT. L.J. 337 (1987). 

34. 746 F.2d 1019 (4th Cir. 1984). In Arlosoroff, the NCAA declared the plaintiff 
ineligible to participate on Duke University’s varsity tennis team based on Bylaw 5-1-(d)- 
(3). That bylaw states that ‘‘any participation ‘in organized competition in a sport during 
each twelve month period after the student’s 20th birthday and prior to matriculation with 
a member institution should count as one year of varsity competition in that sport.’”’ 
Arlosoroff, 746 F.2d at 1020 (quoting NCAA Bylaw 5-1-(d)-(3) (1980)). Arlosoroff, an Israeli 
citizen, participated on Israel’s Davis Cup team between March 1979 and August 1981 
during which time he was over 20 years old. 

Arlosoroff argued that the NCAA procedure denied him the right to due process and 
equal protection. Id. The Fourth Circuit held that adoption of a law by the NCAA does 
not constitute state action; therefore, the NCAA had not violated Arlosoroff’s constitutional 
rights. Id. at 1022. 
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these arguments by relying on the voluntary nature of NCAA member- 
ship. 


1. Conduct by the NCAA does not qualify as ‘‘state action’’ under 
Arlosoroff v. NCAA 


While the criteria for defining ‘‘governmental body’’ and ‘‘state 
action’’ may differ, the criteria overlap in that both consider even 
indirect receipt of public funds. This overlap may warrant a unified 
determination regarding the NCAA. Several courts, most notably the 
Fourth Circuit in Arlosoroff, have followed the guidelines for defining 
‘‘state action,’’ as supplied by the United States Supreme Court, in 
declaring that action by the NCAA does not qualify as ‘‘state action.’’* 

Arlosoroff v. NCAA significantly changed courts’ perspectives re- 
garding the NCAA. Prior to Arlosoroff, other courts had held that 
actions by the NCAA constituted ‘‘state action.’’** The court in Arlo- 
soroff adopted the rationale employed by the United States Supreme 
Court in two 1982 decisions to determine that action by the NCAA did 
not constitute ‘‘state action’’ for purposes of the fourteenth amend- 
ment.*” The Fourth Circuit in Arlosoroff held that conduct by the NCAA 
would constitute state action if ‘‘(1) the NCAA was serving a function 
which was traditionally and exclusively the state’s prerogative, or (2) 
the state or its agencies caused, controlled or directed the NCAA’s 
actions.’’** The NCAA did not meet either criterion.*® The court asserted 





35. Id. 

36. See, e.g., Regents of the Univ. of Minn. v. NCAA, 560 F.2d 352 (8th Cir. 1977); 
Howard Univ. v. NCAA, 510 F.2d 213 (D.C. Cir. 1975); Parish v. NCAA, 506 F.2d 1028 
(5th Cir. 1975); Associated Students, Inc. v. NCAA, 493 F.2d 1251 (9th Cir. 1974); Jones 
v. NCAA, 392 F. Supp. 295 (D. Mass. 1975); Buckton v. NCAA, 366 F. Supp. 1152 (D. 
Mass. 1973). 

37. Arlosoroff, 746 F.2d at 1022. The court relied on Blum v. Yaretsky, 457 U.S. 991, 
102 S. Ct. 2777 (1982) (‘‘a State normally can be held responsible for a private decision 
only when it has so exercised coercive power or has provided such significant encourage- 
ment, either overt or covert, that the choice must in law be deemed to be that of the 
State’’); and Rendell-Baker v. Kohn, 457 U.S. 830, 102 S. Ct. 2764 (1982) (a private school, 
which derived its income primarily from public sources and was regulated by a public 
authority, did not act under color of state law when discharging certain employees). See 
also Jackson v. Metropolitan Edison Co., 419 U.S. 345, 351, 95 S. Ct. 449, 453 (1974) 
(requiring a ‘‘sufficiently close nexus between the State and the challenged action of the 
regulated entity so that the action of the latter may be fairly treated as that of the State 
itself’). 

The United States Supreme Court, in NCAA v. Tarkanian, determined that an NCAA 
directive that the University of Nevada Las Vegas disassociate itself from Coach Tarkanian 
did not constitute state action for purposes of 42 U.S.C. § 1983. 57 U.S.L.W. 4050 (1988). 
This directive and other sactions against the University’s men’s basketball program accom- 
panied an NCAA finding of 38 violations of NCAA rules, ten of which involved Tarkanian. 
Id. at 4052. ‘ 

38. Arlosoroff, 746 F.2d at 1021-22. See also Graham v. NCAA, 804 F.2d 953, 958 (6th 
Cir. 1986) (quoting Id.). 

39. Arlosoroff, 746 F.2d at 1622. ‘‘Although the N.C.A.A. may perform a public function 
in overseeing the nation’s intercollegiate athletics, it remains a private institution.’’ McHale 
v. Cornell Univ., 620 F. Supp. 67, 70 (N.D.N.Y. 1985). 
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that ‘‘[i]f the state in its regulatory or subsidizing function does not 
order or cause the action complained of, and the function is not one 
traditionally reserved to the state, there is no state action.’’*° The court 
found that the funding by state-supported member institutions did not 
warrant classifying conduct by the NCAA as state action. Subsequent 
decisions have concurred with the Fourth Circuit’s reasoning in Arlo- 
soroff.* 

States financially support the NCAA only in that state-supported 
members pay required funds to the NCAA, an indirect and circuitous 
means of support.*? Does such an indirect means of state support qualify 
as a ‘‘subsidizing function?’’ The Fourth Circuit, rejecting the sugges- 
tion that such a circuitous means of state support qualifies as a ‘‘sub- 
sidizing function,’’ renounced the earlier decisions classifying NCAA 
conduct as ‘‘state action.’’*? The rationale applied to determine whether 
action by the NCAA qualifies as state action should also govern the 
assessment of whether the NCAA is a ‘‘governmental body.” 

The weight given to the receipt of public funds differs dramatically 
depending on the characterization of the NCAA as a “‘state actor’’ or 
as a ‘‘governmental body.’’ The ‘“‘state action’’ analysis requires broad 
considerations, whereas the ‘‘governmental body’’ analysis under the 
TORA and similar state open records acts focuses almost exclusively 
on whether the NCAA receives public funds.** The District Court in 
Kneeland, for example, attempted to accentuate the difference between 
the respective criteria by stating that its ‘‘ruling that Defendants are 





40. Arlosoroff, 746 F.2d at 1022 (citing Rendell-Baker, 457 U.S. at 840, 102 S. Ct. at 
2771, and Blum, 457 U.S. at 1004, 102 S. Ct. at 2786). 

41. See Karmanos v. Baker, 816 F.2d 258 (6th Cir. 1987) (challenging NCAA rule 
forbidding participation on a professional athletic team); Graham v. NCAA, 804 F.2d 953 
(6th Cir. 1986) (challenging the NCAA ‘“‘transfer rule’ requiring that a transferring athlete 
refrain from athletic participation for one year (NCAA Bylaw 5-1-j-(7)) and challenging the 
requirement that athletes complete their eligibility within five years of enrolling in college 
(NCAA Bylaw 4-1-(a))); Hawkins v. NCAA, 652 F. Supp. 602 (D. Ill. 1987) (challenging 
sanctions imposed by the NCAA on the Bradley University basketball team for recruiting 
violations); McHale v. Cornell Univ., 620 F. Supp. 67 (N.D.N.Y. 1985) (challenging the 
‘transfer rule’’). 

Cf. Stanley v. Big Eight Conference, 463 F. Supp. 920, 927 (W.D. Mo. 1978) (actions 
by defendant did qualify as state action because ‘‘the Big Eight is composed solely of state 
supported public universities[, and] without question the activities herein are ‘state action’ 
for the limited purposes of applying the due process clause and section 1983’’). 

42. The NCAA’s primary means of financial support are dues payments by member 
institutions, television revenues, and gate receipts from championship meets and tourna- 
ments. Kneeland v. NCAA, 650 F. Supp. 1047, 1051-52 (W.D. Tex. 1986). The court held 
that states contribute to the NCAA’s financial support through such payments. Id. The 
NCAA does not accept direct contributions from any state. 

43. The court held, ‘‘These earlier cases [finding state action] rested upon the notion 
that indirect involvement of state governments could convert what otherwise would be 
considered private conduct into state action. That notion has now been rejected by the 
Supreme Court, however, and its decisions require a different conclusion.’’ Arlosoroff, 746 
F.2d at 1022. 

44. See supra note 23. 
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governmental bodies under the Act does not compel a finding that 
Defendants’ action amounted to state action.’’*® This type of analysis, 
if successful in later instances, could have disastrous repercussions for 
the NCAA and intercollegiate athletics. 


2. Repercussions of classifying the NCAA as a ‘‘governmental body’’ 
subject to state open records laws 


While the NCAA receives funds from state-supported members, it 
receives them circuitously. Although the public has a right to account- 
ability from state-supported colleges and universities, that right should 
not extend beyond these to other institutions that receive money from 
these state-supported entities.*© The effects of requiring the NCAA to 
disclose its records on the basis of such an attenuated connection 
extends the reach of state open records laws beyond public policy 
justifications. 

Subjecting the NCAA to state open records laws also subjects member 
athletic conferences and private institutions to those statutes.*? Fur- 
thermore, state open records laws as applied to conferences would also 
apply to private members of a conference who receive a share of 
television revenues generated by another conference member.*® Such 
an application of state open records laws could defeat the privacy 
interests even of an institution receiving no public funds. 


3. The NCAA as a voluntary organization 


Those who advocate classifying the NCAA as a ‘‘governmental body’’ 
point out that members voluntarily join the NCAA and agree to abide 
by the NCAA constitution, bylaws, and other legislation.” Furthermore, 
the members of the NCAA directly control the policies and legislation 





45. Kneeland, 650 F. Supp. at 1055. 

46. Colorado, Florida, Louisiana, Oklahoma, and Pennsylvania all partially define public 
records as those documents involving the receipt or expenditure of public funds. See supra 
note 21. These statutes imply that private entities receiving public funds must account for 
the use of those funds. This is not an unrealistic demand. These statutes also imply that 
only those records of the private entity relating to the receipt and expenditure of public 
funds would be subject to disclosure, thereby protecting the entity’s other records. 

On the other hand, the North Dakota legislature provided a broad open records act 
which specifically subjects to disclosure all records of organizations wholly or partially 
supported by public funds. Absent such a clear intent by the legislature, one may argue 
that open records laws require disclosure of only those records relating to the receipt and 
expenditure of public funds. 

47. The NCAA requires that all members provide the NCAA with documents, records, 
and reports resulting from internal investigations. See supra note 7. 

48. Generally, conference members receive a share of the television revenue from athletic 
events involving other members. See, e.g., Kneeland, 650 F. Supp. at 1053. 

49. NCAA Const. art. 4, § 2-(a) (1987-88). 
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of the NCAA.* Therefore, private institutions which do not want to 
subject themselves to state open records laws through application of 
the laws to the NCAA may freely withdraw from the NCAA.*' According 
to this reasoning, these private members voluntarily submit to the state 
open records statutes by joining the NCAA. 

Furthermore, voluntarily disclosing documents to the NCAA may 
waive any privilege which members may have asserted previously.* 
For example, a party may waive the protections of the privilege of self- 
critical analysis through partial disclosure of evaluative portions of a 
privileged document in a deposition.** However, if the NCAA is con- 
sidered a ‘‘governmental body,’’ this determination may not defeat the 
self-critical analysis privilege. 


II. THE PRIVILEGE OF SELF-CRITICAL ANALYSIS 


The privilege of self-critical analysis prevents disclosure of docu- 
ments, reports, and records when they result from ‘‘a critical self- 
analysis undertaken by the party seeking protection,’’ provided public 
policy supports the underlying policies for protecting the information.™ 
An investigation by the NCAA into alleged recruiting violations by a 
member involves several analyses, including those conducted by the 


NCAA and others conducted by the member under investigation.* 
Courts recognizing the privilege of self-critical analysis have not adju- 
dicated whether these investigations qualify as self-analyses. 





50. NCAA Const. art. 7, § 1-(a) (1987-88) provides that members may amend the NCAA 
constitution only by a majority vote of two-thirds of the members. Except as otherwise 
required, members may adopt or amend bylaws, interpretations, executive regulations, and 
resolutions by a majority vote of the members present and voting. NCAA Const. art. 6, §§ 
1-(a), 3-(b), 4 (1987-88). 

51. The NCAA is the primary body governing the regulation of intercollegiate athletics. 
Its members are the primary source of opportunity for interscholastic competition. Therefore, 
a collegiate institution seeking the highest level of competition must belong to the NCAA. 
Approximately 900 institutions and conferences have voluntarily joined and maintained 
their memberships with the NCAA. NCAA members receive nationwide television coverage 
of athletic events, and NCAA-sponsored tournaments generally yield the recognized national 
champion in respective athletic events. 

52. Peterson v. Chesapeake & Ohio R.R., 112 F.R.D. 360 (W.D. Mich. 1986). See also 
Whitman v. United States, 108 F.R.D. 5, 6 (D.N.H. 1985); Handguards, Inc. v. Johnson & 
Johnson, 413 F. Supp. 926 (N.D. Cal. 1976); International Tel. & Tel. v. United Tel. Co. 
of Fla., 60 F.R.D. 117 (M.D. Fla. 1973). 

53. See Peterson, 112 F.R.D. at 364; Whitman, 108 F.R.D. at 8. 

54. Note, The Privilege of Self-Critical Analysis, 96 Harv. L. REv. 1083, 1086 (1983). 
For a thorough discussion of the privilege of self-critical analysis, see Allen & Hazelwood, 
Preserving the Confidentiality of Internal Corporate Investigations, 12 J. Corp. L. 355 (1987) 
and Flanagan, Rejecting a General Privilege for Self-Critical Analysis, 51 Gro. WasuH. L. 
REv. 551 (1983). 

55. Interview with Missy Conboy, Assistant Athletic Director of the University of Notre 
Dame and a former NCAA investigator, in Notre Dame, Indiana (Feb. 11, 1988). 
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Some jurisdictions do not recognize the self-critical analysis privilege, 
and those jurisdictions that do recognize the privilege do not apply it 
absolutely.** Courts often apply varying criteria when a party invokes 
the privilege, depending on the issues and circumstances of each case.” 
For example, courts,do not apply the privilege to protect facts or data 
within a report.®* Rather, they have applied the privilege to situations 
involving confidential evaluations or internal investigations,*® and ex- 
aminations, such as affirmative action studies, involving government- 
required action.© Courts apply the privilege on a case-by-case basis, 
and a showing of exceptional need by the person or entity seeking 
disclosure will defeat the privilege.” 

When applying the privilege, courts use a rationale unique to the 
particular area of law in which the parties seek to prevent disclosure. 





56. ‘“‘The privilege would not be attractive if it simply lent itself to all casual reports 
that contained any element of evaluation or recommendation.’’ Peterson, 112 F.R.D. at 365. 
See infra notes 65-67 and accompanying text. See also Note, supra note 54, at 1096. 

57. See infra notes 67-72 and accompanying text. 

58. See Hardy v. New York News, Inc., 114 F.R.D. 633, 641 (S.D.N.Y. 1987); Roberts 
v. Carrier Corp., 107 F.R.D. 678 (D. Ind. 1985); O’Connor v. Chrysler Corp., 86 F.R.D. 211 
(D. Mass. 1980); EEOC v. Sears, Roebuck and Co., 22 Fair Empl. Prac. Cas. (BNA) 468, 23 
Empl. Prac. Dec. (CCH) ¢ 30,994 (M.D. Alabama 1980). See also Flanagan, supra note 54, 
at 556 and Note, supra note 54, at 1093-94. 

59. See, e.g., ASARCO, Tenn. Mines Div. v. NLRB, 805 F.2d 194 (6th Cir. 1986) 
(investigation of fatal accident at a mine); Hardy v. New York News, 114 F.R.D. 633 
(S.D.N.Y. 1987) (documents regarding voluntary affirmative action program not protected); 
Peterson v. Chesapeake & Ohio R.R., 112 F.R.D. 360 (W.D. Mich. 1986) (advocating self- 
critical analysis to effectively recover from and prevent scientific and industrial accidents); 
Mewborn v. Heckler, 101 F.R.D. 691 (D.D.C. 1984) (internal hospital investigations); Bredice 
v. Doctor’s Hosp., 50 F.R.D. 249, 251 (D.D.C. 1970) (internal hospital investigations with 
an ‘‘overwhelming public interest in having confidential staff meetings so that the flow of 
ideas and advice can continue unimpeded’’), on reconsideration, 51 F.R.D. 187 (D.D.C.), 
aff'd, 479 F.2d 920 (D.C. Cir. 1973). 

60. See Hoffman v. United Telecommunications, 117 F.R.D. 440, 43 Empl. Prac. Dec. 
(CCH) ¢ 37,184 (D. Kan. 1987) (affirmative action reports; EEO-1 reports); Zahorick v. 
Cornell Univ., 98 F.R.D. 27, 32-33 (N.D.N.Y. 1983) (affirmative action plans); Ford v. 
University of Notre Dame, 29 Fair Empl. Prac. Cas. (BNA) 1710, 24 Empl. Prac. Dec. (CCH) 
4 31,203 (N.D. Ind. 1980) (faculty personnel files and affirmative action plans). 

61. See Apex Oil Co. v. DiMauro, 110 F.R.D. 490 (S.D.N.Y. 1985) (preventing disclosure 
because plaintiff failed to meet burden of showing sufficient need). The courts will weigh 
the needs of the party seeking disclosure and the public’s interest in disclosure against the 
interests of the party opposing disclosure. 

For a discussion of the disadvantages of such an application of the privilege, as opposed 
to a syllogistic approach, see Note, supra note 54, at 1096-99 (analysts do not know whether 
future courts will honor the confidentiality of their investigation). 

62. Flanagan, supra note 54, at 575-76. These requirements reflect the varying policies 
behind the privilege’s application in the particular areas of the law. For example, the court 
in In re Application of the New York Times, Nat’! Broadcasting Co., and RCA Corp., No. 
M8-85 (S.D.N.Y. 1984) refused to apply the self-critical analysis privilege to investigative 
reports resulting from a self-analysis by the National Football League after the court 
compared the policies espoused by the NFL with those accepted in Gillman v. United 
States, 53 F.R.D. 316 (S.D.N.Y. 1971); and Bredice v. Doctor’s Hosp., 50 F.R.D. 249 (D.D.C. 
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One court, for example, stated that ‘‘it would seem imperative that 
those entities responsible for formulating the appropriate response must 
be free to review their procedures, including past mistakes, without 
fear that their candor will return to haunt them in some future civil 
proceeding.’’®* Furthermore, ‘“‘[t]o subject these discussions and delib- 
erations to the discovery process, without a showing of exceptional 
necessity, would result in terminating such deliberations.’’™ 

For such investigations to be protected, the information must result 
from a self-analysis undertaken by the party seeking protection; the 
public must have a strong interest in preserving the ‘‘free flow’’ of 
information of the type sought to be protected; and the information 
must be such that disclosure or discovery would curtail the later ‘‘flow’’ 
of such information.®* Some courts add a requirement that investigators 
conduct their inquiries with an expectation of confidentiality, an ex- 
pectation also understood by those interviewed.® 

Many courts further restrict the privilege of self-critical analysis by 
requiring a governmental mandate that the institution undertake the 
analysis.*’ Those courts have varied the stringency with which they 
have applied the ‘‘government-required’’ aspect of the privilege. Some 
courts prevent disclosure entirely if the government requires the entity 
to prepare the reports. Failure to protect government-required reports, 
such as those required by the Equal Employment Opportunity Com- 
mission, could have a ‘‘chilling effect’’ on compliance with government 





1970), on reconsideration, 51 F.R.D. 187 (D.D.C.), aff'd, 479 F.2d 920 (D.C. Cir. 1973). 


The rationale underlying the privilege [in the latter cases] was that there was an 
‘overwhelming public interest’ in protecting the committee’s work because doctors 
‘have a responsibility for life and death decisions’ and depend on the free flow 
of information and ideas. The public interest asserted by the N.F.L.... is just 
not comparable. ... Similarly, it is not comparable to the public interest in 
compliance with this nation’s civil rights laws. 


In re Application of the New York Times, Nat’l Broadcasting Co., and RCA Corp., No. 
M8-85 (S.D.N.Y. 1984) (quoting Bredice, 50 F.R.D. at 251, and Gillman, 53 F.R.D. at 318). 
63. Peterson v. Chesapeake & Ohio R.R., 112 F.R.D. 360, 364 (W.D. Mich. 1986). 

64. Bredice, 50 F.R.D. at 250. 

65. ASARCO, Tenn. Mines Div. v. NLRB, 805 F.2d 194, 200 (6th Cir. 1986) (‘‘[t]he 
practice of uninhibited self-critical analysis ... would undoubtedly be chilled by disclo- 
sure’). See also Peterson, 112 F.R.D. at 363; Bredice, 50 F.R.D. at 250; Note, supra note 
54, at 1086. 

66. Peterson, 112 F.R.D. at 363; Bredice, 50 F.R.D. at 250. 

67. Hardy v. New York News, 114 F.R.D. 633, 641 (S.D.N.Y. 1987). See also supra 
note 60 and accompanying text. 

68. Roberts v. Carrier Corp., 107 F.R.D. 678, 684 (N.D. Ind. 1985) (report prepared for 
the Consumer Product Safety Commission); Resnick v. American Dental Ass’n, 95 F.R.D. 
372, 374 (N.D. Ill. 1982) (reports prepared by American Dental Association not required 
by government); O’Connor v. Chrysler Corp., 86 F.R.D. 211, 218 (D. Mass. 1980) (affirmative 
action plans); Sanday v. Carnegie-Mellon Univ., 12 Fair Empl. Prac. Cas. (BNA) 101, 11 
Empl. Prac. Dec. (CCH) ¢ 10,659 (W.D. Pa. 1975) (affirmative action plans). See also In re 
Application of the New York Times, Nat’! Broadcasting Co., and RCA Corp., No. M8-85 
(S.D.N.Y. 1984). 
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regulations, such as federal equal employment opportunity laws.® Other 
courts do not provide such inclusive protection. Courts applying a 
limited self-critical analysis privilege have used protective orders em- 
phasizing the confidentiality of the documents or allowed the party 
claiming the privilege to redact privileged portions of the documents.”° 

Other courts have offered less restrictive applications of the privilege 
of self-critical analysis. One court, in dicta, questioned the wisdom of 
applying the privilege of self-critical analysis only to government- 
required documents.”: Other courts, while applying the ‘‘government- 
required’’ approach, have implied that the privilege of critical self- 
analysis might apply even when a third party, not the government, has 
required an internal investigation and reports.”? 


III. STATE OPEN REcoRDsS LAWS, THE NCAA, ITs MEMBERS, AND THE 
SELF-CRITICAL ANALYSIS PRIVILEGE 


If courts classify the NCAA as a ‘‘governmental body’’ subject to 
state open records laws, the NCAA or its members could assert the 
privilege of self-critical analysis to prevent disclosure. The success of 
such an assertion depends on four factors: (1) to what extent, if any, 
the court recognizes the privilege; (2) whether the NCAA may assert 
the privilege for its members; (3) whether litigants and the courts 
characterize the NCAA either as a unified body or as a conglomerate 





69. O’Connor, 86 F.R.D. at 217; Webb v. Westinghouse Elec. Corp., 81 F.R.D. 431, 433 
(E.D. Pa. 1978) (adopting privilege of self-critical analysis could hamper enforcement of 
equal opportunity laws due to lack of public accountability if reports are kept confidential). 

70. Cases in which the courts issued a protective order to protect privileged portions 
of the documents include the following: In re Application of the New York Times, Nat’l 
Broadcasting Co., and RCA Corp., No. M8-85 (S.D.N.Y. 1984) (certain investigations 
conducted by National Football League do not fall within the realm of critical self-analysis 
protection, but are confidential nonetheless; therefore, court issued a protective order 
preserving confidentiality); Zahorick v. Cornell Univ., 98 F.R.D. 27, 32-33 (N.D.N.Y. 1983) 
(affirmative action plans); and Ford v. University of Notre Dame, 29 Fair Empl. Prac. Cas. 
(BNA) 1710, 24 Empl. Prac. Dec. (CCH) 4 31,203 (N.D. Ind. 1980) (faculty personnel files 
and affirmative action plans). 

Cases in which the courts allowed the party claiming the privilege to redact the protected 
portions of the documents include: Saccio v. Eastern Air Lines, 100 Lab. Cas. (CCH) 4 
10,784 (E.D.N.Y. 1983) and Roberts v. National Detroit Corp., 87 F.R.D. 30, 32 (E.D. Mich. 
1980). 

Privileged portions would include evaluative or opinion portions of the documents. 
Courts do not consider factual portions privileged. See supra note 58 and accompanying 
text. 

71. Hoffman v. United Telecommunications, 117 F.R.D. 440, 443, 43 Empl. Prac. Dec. 
(CCH) ¢ 37,184 (D. Kan. 1987) (‘Such an approach may be overly narrow and thus 
controvert the purpose behind the privilege to encourage voluntary compliance with the 
equal employment opportunity laws’’) (emphasis in original). 

72. ‘“‘No unfairness exists [in not protecting the documents from disclosurej, for no 
third party required [the defendant] to make a critical self-evaluation, or indeed, any 
evaluation at all.’’ Hardy v. New York News, 114 F.R.D. 633, 641 (S.D.N.Y. 1987) (quoting 
Resnick v. American Dental Ass’n, 95 F.R.D. 372, 375 (N.D. Ill. 1982)). 
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of autonomous members; and (4) whether the public’s interest in dis- 
closure outweighs the interests of the NCAA and its members in 
preventing disclosure. The latter three factors are contingent upon the 
first—to what extent, if any, a court recognizes the privilege. 


A. Ability of the NCAA to Assert the Privilege for Its Members 


The NCAA, if classified as a ‘‘governmental body,’’ would not assert 
the privilege of self-critical analysis in the same way as its individual 
members. In an investigation of alleged recruiting violations, the NCAA 
and the members involved are in such an adversarial position that the 
NCAA ‘‘cannot be said . . . to be acting for the member school under 
investigation.’’”? Thus, while the NCAA seeks to prevent disclosure in 
its entirety, its members seek to protect all of the documents relin- 
quished to the NCAA. For the NCAA to represent its members ade- 
quately in asserting the privilege of self-critical analysis, the NCAA has 
two alternatives. 

First, the NCAA may directly challenge the state open records laws.”* 
Alternatively, the NCAA may allege that the ‘‘government-required’’ 
approach of the privilege of self-critical analysis protects documents of 
its members.’> If the NCAA cannot assert this alternative but its members 
could, then the NCAA does not adequately represent the interests of 
its members in this instance. The NCAA is directly involved in two of 
the three ways the privilege of self-critical analysis may be asserted: 
by the NCAA on its own behalf; by the NCAA on behalf of its members; 
or individually by NCAA members. The extent to which the court 
recognizes the privilege of critical self-analysis, the first of the four 
factors mentioned above, and the characterization of the NCAA will 
determine whether members may assert individually the privilege. 


B. Characterization of the NCAA as One Body or as a Conglomerate 
of Autonomous Members 


If litigants characterize the NCAA as one body, efforts to assert the 
privilege of self-critical analysis on behalf of members will fail. The 





73. Brief for Appellees at 44, NCAA v. Kneeland, 850 F.2d 224 (5th Cir. 1989). Courts 
have held that the NCAA does adequately represent the interests of its members. See 
Kneeland v. NCAA, 806 F.2d 1285 (5th Cir.) (lower courts holding that NCAA and SMU 
had the same interest—preventing disclosure—and same defenses available), cert. denied, 
108 S. Ct. 72 (1987). See also NCAA v. Califano, 622 F.2d 1382 (10th Cir. 1980) (NCAA 
able to sue on behalf of its members to challenge Title IX). 

‘Because the present Defendants [the NCAA and SWC] have standing to raise the 
defenses available to the member universities (citation omitted), the Court found that their 
interests were already adequately represented by the existing Defendants.’’ Kneeland, 650 
F. Supp. at 1071 (citing Bush v. Viterna, 740 F.2d 350, 354 (5th Cir. 1984) and Industrial 
Found. of the South v. Texas Indus. Accident Bd., 540 S.W.2d 668, 678 (Tex. 1976)). 

74. For example, the NCAA took this approach before the District Court in Kneeland 
when it directly asserted its own defenses against the state open records act. 650 F. Supp. 
1064 (W.D. Tex. 1986). 

75. See supra note 69 and accompanying text. 
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privilege will protect only the NCAA as a whole; members could not 
assert the privilege on their own behalf regarding documents they 
relinquished to the NCAA. This characterization would defeat the 
government-required documents application of the privilege because 
the NCAA would then be requiring itself to turn over documents to 
itself.” Only if the NCAA may invoke the privilege in its own right 
will the privilege prevent disclosure. Furthermore, if courts classify the 
NCAA as a ‘‘governmental body,”’’ the privilege will probably succumb 
to the public interests represented by state open records laws.” 

If litigants characterize the NCAA as a conglomerate of autonomous 
members, they may successfully use the privilege to prevent disclo- 
sure.” The members may then claim that they, as independent entities, 
relinquished the documents at the mandate of the NCAA, a ‘‘govern- 
mental body.’’ Whether the court accepts this assertion depends on the 
extent to which the court accepts the privilege of self-critical analysis 
and whether the interests in disclosure outweigh the interests in pre- 
venting disclosure. 


C. Balancing Public Policy Interests Regarding Disclosure 


To determine whether the NCAA should disclose documents, a court 
must balance two sets of competing interests. Advocates of disclosure 
under the state open records laws contend that the public has an 
interest in the activities of the NCAA and its members, especially in 
the area of recruiting violations.”? Advocates also argue that the public 
has a right to know the organization’s activities and expenditures.*° 
Opponents of disclosure argue that disclosure invades a constitution- 
ally-protected right to privacy and that such disclosures will hamper 
the productivity of future investigations.* 

If the public interest in disclosure of documents possessed by the 
NCAA prevails, the court will not recognize the privilege.*? However, 
if the public interest in maintaining the continued confidential flow of 





76. See supra note 67-70 and accompanying text to explain application of the govern- 
ment-required documents aspect of the self-critical analysis privilege. 

77. See supra notes 14-16 and accompanying text. 

78. The court in Kneeland indicated that members of the NCAA are entities separate 
from the NCAA. In denying the NCAA’s claim of self-critical analysis, the court held that 
the privilege fails because the ‘‘‘self-critical analysis’ was done by the schools themselves 
or was a product of the N.C.A.A. investigating the schools. It was not a product of the 
N.C.A.A. investigating itself.’’ Kneeland, 650 F. Supp. at 1075 (emphasis added). 

79. ‘‘[T]here is a tremendous public concern in the current nationwide scandal in 
college football recruiting practices which violate NCAA rules.”’ Brief for Appellees at 35, 
NCAA v. Kneeland, 850 F.2d 224 (5th Cir. 1988). 

80. See supra notes 14-16 and accompanying text. 

81. See Kneeland, 650 F. Supp. at 1080-88. See also supra note 69 and accompanying 
text. 

82. See supra notes 56-62 and accompanying text for information regarding the case- 
by-case analysis approach of the privilege. 
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this information does prevail, the court will recognize the privilege.* 
For example, the district court in Kneeland attempted to balance the 
public’s interest in knowing the expenditures of state funds against the 
public’s interest in athletic recruiting violations at Texas universities. 
The court found that the public’s interest in ‘‘maintaining the confi- 
dential flow of’’ information relating to the enforcement of the NCAA’s 
recruiting policies is not substantial enough to interfere with the public 
interest promulgated by the TORA.** Future cases may force courts to 
evaluate the validity of these competing positions, thereby determining 
the applicability of the privilege of self-critical analysis as a defense 
that the NCAA or its member institutions may assert. 


CONCLUSION 


Although the Fifth Cicuit in Kneeland held that the TORA did not 
apply to the NCAA because the NCAA did not qualify as a ‘‘govern- 
mental body,’’ its decision is not conclusive. Different states have 
different criteria for determining whether an entity qualifies as a ‘‘gov- 
ernmental body’’ under their open records laws. Consequently, the 
NCAA and its members must be prepared to make policy arguments to 
protect their privacy interests and autonomy. 

The NCAA and its members may argue that the indirect nature of 
financial support provided by states to the NCAA should not subject it 
to the state open records statutes, nor should such circuitous support 
cause the NCAA to forfeit its private status. However, should these 
arguments fail, private members of the NCAA may invoke the privilege 
of self-critical analysis as it applies to institutions required by govern- 
mental direction to relinquish documents, reports, and records. 

Although the Fifth Circuit in Kneeland did not classify the NCAA as 
a ‘‘governmental body’’ subject to the TORA, the precedential value 
with regard to other state open records laws may be limited. Therefore, 
the NCAA and its members may be faced with another challenge to 
which they must be prepared to defend the NCAA’s private status. 


John Tyler* 





83. Kneeland, 650 F. Supp. at 1068. 

84. Id. 

85. Id. at 1075. Although the Fifth Circuit overturned the district court’s holding, the 
court’s balancing of the competing public interests in this case provides potential insight 
for future judicial decisions involving the TORA. 


* B.A., University of Notre Dame, 1986; J.D. Candidate, Notre Dame Law School, 
1989. 





Case Comment 


WEINSTEIN V. UNIVERSITY OF ILLINOIS: 
THE ‘‘WORK-FOR-HIRE’’ DOCTRINE AND 
PROCEDURAL DUE PROCESS FOR 
NONTENURED FACULTY 


INTRODUCTION 


The Seventh Circuit, in Weinstein v. University of Illinois,’ shed 
light on two areas of concern for college and university professors: 
copyright ownership of faculty publications and due process rights for 
nontenured professors. This Case Comment reviews the facts and hold- 
ing of Weinstein and then analyzes the decision in light of federal 
statutes and case law on copyright and due process. Finally, this Case 
Comment examines the implications of the court’s holding for colleges 
and universities, as well as for professors. 


I. THE FACTS AND HOLDING OF WEINSTEIN 


In 1980, the University of Illinois at Chicago promoted Marvin M. 
Weinstein from Instructor to Assistant Professor of Pharmacy Admin- 
istration, his first tenure-track position.? During the six years he served 
as an assistant professor, the faculty gave Weinstein two unfavorable 
reviews, citing his failure to publish any scholarly articles. After the 
second evaluation, in the spring of 1984, the University extended his 
employment to August 31, 1985. 

Prior to the second unfavorable review, the University agreed to fund 
Weinstein’s proposal for a pharmacy clerkship program. Weinstein and 
two of his colleagues, D.J. Belsheim and R.A. Hutchinson, planned to 
write an article to chronicle the program results. After submitting a 
draft of the article to Belsheim in January 1985, Weinstein claimed that 
Belsheim altered this draft without approval and, additionally, listed 





1. 811 F.2d 1091 (7th Cir. 1987). 

2. In 1980, the standard length of the tenure track at the University of Illinois was 
six years. During this time the faculty evaluates the candidate, and at the end of the six 
years, the candidate will be granted tenure or released. Id. at 1096. 
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Weinstein’s name last in the by-line, breaching an agreement between 
Weinstein and Belsheim.* 

The head of the Pharmacy Administration Department and the Dean 
of the College of Pharmacy attempted to help settle the dispute, but 
urged that the article be published right away. Shortly thereafter, in 
July 1985, Belsheim submitted the article to the American Journal of 
Pharmaceutical Education, which published Belsheim’s version.* After 
Weinstein’s contract expired, he sued both the University and the two 
colleagues. Weinstein claimed that he had been deprived of his property 
interest in the article without due process, and that the University 
failed to grant him a hearing on the nonrenewal of his contract.® 

The District Court for the Northern District of Illinois dismissed 
Weinstein’s complaint for failure to state a claim.® In considering the 
ownership of the article,” the court looked to federal copyright law, 
which gives employers all ownership rights to works made for hire 
unless the parties agree otherwise.* Weinstein’s contract with the Uni- 
versity, like those of all other professors there, contained the Univers- 
ity’s general policy that the professor held the copyright to his published 
works.’ The district court looked, however, to an exception in the 
contract which gave ownership to the University for works created at 
its direction.’ Thus, the court held that because the University funded 
the clerkship program and required Weinstein to write about it, the 
University owned the article.‘ Without ownership of the article, Wein- 





3. Weinstein put forth two reasons why the order of the names was important. First, 
the order of authors can indicate importance among peers. Second, it is a source of 
promotional criteria. ‘‘[A]cademic departments sometimes use the number of citations to 
a scholar’s work as one indication of the importance of that work in the profession. The 
principal citation services list articles by first author only, so that any citations to the 
Belsheim, Hutchinson & Weinstein article would be collected under Belsheim’s name.”’ 
Id. at 1093. 

4. Belsheim, Hutchinson & Weinstein, The Design and Evaluation of a Clinical 
Clerkship for Hospital Pharmacists, 50 AM. J. PHARMACEUTICAL Epuc. 139 (1986). 

5. 811 F.2d at 1093. 

6. 628 F. Supp. 862 (N.D. Ill. 1986). 

7. In order to simplify discussion concerning ownership of the article, any reference 
to Professor Weinstein’s article includes Professors Belsheim and Hutchinson. 

8. 17 U.S.C. § 101 (1982). 

9. 811 F.2d at 1094. 

10. The applicable section of the contract reads: 


Works created as a specific requirement of employment or as an assigned 
University duty. Such requirements or duties may be contained in a job de- 
scription or an employment agreement which designates the content of the 
employee’s University work. If such requirements or duties are not so specified, 
such works will be those for which the topic or content is determined by the 
author’s employment duties and/or which are prepared at the University’s 
instance and expense, that is, when the University is the motivating factor in 
the preparation of the work. 

Id. 
11. Id. 








1989] WORK-FOR-HIRE AND PROCEDURAL DUE PROCESS 371 


stein had no property interest on which to base his copyright due 
process claim against the University. 

On appeal, the Seventh Circuit Court of Appeals reversed the district 
court on the issue of the article’s ownership.’? The appellate court 
criticized the lower court’s interpretation of the University’s copyright 
policy as one that ‘‘collides with the role’’ of an exception to the rule 
that the faculty owned their writings.’* The court reasoned that because 
the ‘‘university ‘requires’ all of its scholars to write,’’ a more natural 
reading of the contract would limit the exception to administrative 
writings, such as a University-published report.’* The court refused to 
apply the exception without evidence of deliberations or a course of 
practice to support University ownership of scholarly articles. Instead, 
it looked to ‘‘academic tradition’’ to protect the works of scholars.’ 
Under the theory, professors retain the copyrights to their articles, as 
well as to other intellectual property. 

Although the appellate court concluded that Professors Weinstein, 
Belsheim, and Hutchinson owned the article, and with it, a property 
interest, it dismissed Weinstein’s claim that the University deprived 
him of that property without due process.’* The court found that the 
University’s involvement in trying to settle the dispute did not amount 
to an act of deprivation.’” The court characterized Weinstein’s copyright 
due process claim as nothing more than a contract dispute between co- 
authors. '® 

With respect to Weinstein’s claim of improper dismissal, the court 
rejected his allegation that the University violated the due process 
clause of the fourteenth amendment by depriving him of a property 
interest in his job without proper procedure.'? The appellate court 
found no such property interest for nontenured faculty members,”° 
relying on its earlier decision in McElearney v. University of Illinois.” 
McElearney stated that a nontenured faculty member, at the same 
institution as Weinstein and under the same contract, had no property 
interest in his position.2? Without a property interest, Weinstein had 





$2. . at 1094-95. 

13. . at 1094. 

14. 

3S: ; 

16. . at 1095-96. 

17. ‘‘The University did not make Belsheim’s acts possible. It therefore did not 
‘deprive’ Weinstein of any property interest. Indeed, it could not have done so. No 
amount of academic deliberation or hearings before the College Executive Committee 
could have diminished Belsheim’s entitlement to revise the article.’’ Id. at 1095. 

18. Id. 

19. Id. at 1097. The fourteenth amendment compels due process only when a life, 
liberty, or property interest is at stake. U.S. Const. amend. XIV. 

20. 811 F.2d at 1097. 

21. 612 F.2d 285 (7th Cir. 1979). See also Grimes v. Eastern Ill. Univ., 710 F.2d 386 
(7th Cir. 1983). 

22. 612 F.2d at 290. 
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no constitutional due process claim. The court ruled, therefore, that 
regardless of whether the University was justified in denying Weinstein 
tenure, it was not required to give him a hearing.”* 


II. CopyriGHT LAW 


A. The Development of the ‘‘Work-For-Hire’’ Doctrine 


The Constitution permits Congress to grant authors certain rights with 
regard to the works they create.2* Copyright protection benefits both 
individuals and society. It rewards individual artists for their creative 
genius by granting them a limited monopoly over the duplication and 
distribution of their works; authors and inventors thus have an incentive 
to produce. Society gains from the introduction of works which improve 
the overall life of the community. The monopoly is limited so that the 
public cannot be deprived permanently of the benefits of the work 
created. 

A conflict between ‘‘individuals’’ arises frequently in employment 
situations. Employed artists want to protect their work, while employers 
wish to benefit from their investment in hiring the artist. Courts have 
attempted to resolve this conflict by applying the ‘‘work-for-hire’’ 
doctrine, which treats the employer as the author of works composed 
by the employee.”® 

The Supreme Court first recognized the ‘‘work-for-hire’’ doctrine in 
Bleistein v. Donaldson Lithographing Co.,?° in which it allowed the 
plaintiffs-employers to maintain a copyright infringement action, even 
though the posters copied were created by their employees.?” Congress 
codified the doctrine in the Copyright Act of 1909,”* and subsequently 
modified it in the Copyright Act of 1976.9 

The 1909 Act’s entire ‘‘work-for-hire’’ doctrine consisted of a single 
line: “‘[T]he word ‘author’ shall include an employer in the case of 





23. 811 F.2d at 1097. In addition, the court, sua sponte, ordered an award of attorney’s 
fees to the University, stating that ‘‘Weinstein is litigating a defunct claim. He hasn’t a 
chance; he never did; but he has put the University to some expense.”’ Id. at 1098. Judge 
Cudahy disagreed, given that the University did not request attorney’s fees, that the 
ruling would have a chilling effect on litigation, and most importantly, that the parties 
cannot speak in their own defense in sua sponte proceedings. Id. at 1099 (Cudahy, J., 
concurring in part and dissenting in part). 

24. ‘‘The Congress shall have Power ... To promote the progress of Science and 
useful Arts, by securing for limited Times to Authors and Inventors the exclusive Right 
to their respective Writings and Discoveries ... .’’ U.S. Const. art. I, § 8, cl. 8. 

25. See Dielman v. White, 102 F. 892 (C.C. Mass. 1900); Colliery Eng’g Co. v. United 
Correspondence Schools Co., 94 F. 152 (C.C.N.Y. 1899). 

26. 188 U.S. 239, 23 S. Ct. 298 (1903). 

27. Id. at 248, 23 S. Ct. at 299. 

28. Copyright Act of 1909, Pub. L. No. 60-349, 35 Stat. 1075 (amended 1976) 
{hereinafter 1909 Act]. 

29. Copyright Act of 1976, Pub. L. No. 94-553, 90 Stat. 2541 (codified at 17 U.S.C. 
§ 101 (1982)) [hereinafter 1976 Act]. 
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works made for hire.’’*° Because this provided little guidance for courts 
applying the statute, several interpretations arose in the circuits. The 
Fifth Circuit, for example, presumed that the hiring party kept the 
copyright,*? whereas the Second Circuit’s analysis distinguished between 
employees and independent contractors.*? 

The 1976 Act makes a more definitive statement on the ‘‘work-for- 
hire’’ doctrine than does the earlier version. The 1976 Act states: 


In the case of a work made for hire, the employer or other person 
for whom the work was prepared is considered the author for 
purposes of this title, and, unless the parties have expressly agreed 
otherwise in a written instrument signed by them, owns all of the 
rights comprised in the copyright. 


The 1976 Act breaks down the definition of a ‘‘work made for hire’’ 
into two categories. Subsection (1) describes ‘‘work made for hire’’ as 
‘‘a work prepared by an employee within the scope of his or her 
employment.’’** Alternatively, subsection (2) defines ‘‘work for hire’’ 
as anything commissioned as secondary or collective in nature, such 
as an encyclopedia or an atlas.*° 

The judicial interpretations of the 1976 Act continue to focus on the 
relationship between the employer and the artist. In Aldon Accessories 





30. Id. at 1088. 

31. Murray v. Gelderman, 566 F.2d 1307 (5th Cir. 1978) (court denied author’s claim 
for copyright protection though the corporation relinquished editorial control over her 
book, stating, ‘‘[t]he fact that appellant authored the book in the technical sense is 
immaterial under the works for hire doctrine’’). 

32. Picture Music, Inc. v. Bourne, Inc., 457 F.2d 1213 (2d Cir.) (songwriter did not 
own copyright to song she wrote with Disney, Inc. and Irving Berlin, Inc.), cert. denied, 
409 U.S. 997, 93 S. Ct. 320 (1972); Scherr v. Universal Match Corp., 417 F.2d 497 (2d 
Cir. 1969) (U.S. Army owned the copyrights to a statue created by two servicemen as 
part of their assigned duty), cert. denied, 397 U.S. 936, 90 S. Ct. 945 (1970); Donaldson 
Publishing Co. v. Bregman, Vocco & Conn, Inc., 375 F.2d 639 (2d Cir. 1967) (songwriter, 
as head of a corporation, owned the copyrights to songs he wrote instead of the 
corporation), cert. denied, 389 U.S. 1036, 88 S. Ct. 768 (1968); Brattleboro Publishing 
Co. v. Winmill Publishing Corp., 369 F.2d 565 (2d Cir. 1966) (local merchants retained 
copyrights when the fees paid to the newspaper that created the advertisements went to 
the paper’s artists); Yardley v. Houghton Mifflin Co., 108 F.2d 28 (2d Cir. 1939) (children 
of an artist could not overturn the presumption that the city owned the painting created 
by the artist under a contract with a public school), cert. denied, 309 U.S. 686, 60 S. 
Ct. 891 (1940). 

33. 17 U.S.C. § 201(b) (1982). 

34. 17 U.S.C. § 101 (1982). 

35. Subsection (2) defines work-for-hire as: 


a work specially ordered or commissioned for use as a contribution to a 
collective work, as a part of a motion picture or other audiovisual work, as a 
translation, as a supplementary work, as a compilation, as an instructional text, 

. if the parties expressly agree in a written instrument signed by them that 
the work shall be considered a work made for hire. 
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Ltd. v. Spiegel, Inc.,°° for example, the Court of Appeals for the Second 
Circuit determined that a company contracting with a sculpting firm 
held the copyright to porcelain statuettes by reason of its close working 
relationship with the sculptorg.*” Although not previously litigated in 
the context of higher education, the nature of the relationship between 
employer and employee appears as critical to the determination of 
copyright ownership there as it does in commercial settings. 


B. Application of the Doctrine 


The Seventh Circuit based its decision on two preliminary findings. 
First, the University owned the article through the ‘‘work-for-hire’’ 
doctrine. Second, Professor Weinstein, in turn, owned the article through 
the copyright policy of the employment contract. Initially, the court 
looked to the strict wording of the statute to find that the mere existence 
of an employer-employee relationship triggered the application of the 
‘‘work-for-hire’’ doctrine.** In finding ownership rights in the Univer- 
sity, the court refused to examine the nature of the relationship. After 
finding that the University owned the article absent a contrary agree- 
ment between the parties, the court looked beyond the contract to 
incorporate ‘‘academic tradition’’ into its terms.*® This allowed the 
court to find the required contrary agreement which gave Professor 
Weinstein the copyright to his work. 

In finding that Weinstein’s article fell within subsection (1) of the 
‘‘work-for-hire’’ definition, the Seventh Circuit acknowledged that ‘‘[t]he 
statute is general enough to make every academic article a ‘work for 
hire’ and therefore vest exclusive control in universities rather than 
scholars.’’*° The court then reviewed the employment contract between 
Weinstein and the University to determine whether the parties had 
agreed that Weinstein would retain the copyright to his work. Because 
all professors are ‘‘required’’ to write, the court refused to apply the 
exception to the copyright policy.* 

Yet, to reach the point at which an examination of the contract was 
necessary, the Weinstein court recognized that the ‘‘work-for-hire’’ 
doctrine encompassed all scholarly articles. Missing from the court’s 
analysis, however, is any discussion of what constitutes the scope of 
employment embodied in subsection (1) of the ‘‘work-for-hire’’ defini- 





36. 738 F.2d 548 (2d Cir.}, cert. denied, 469 U.S. 982, 105 S. Ct. 387 (1984). 

37. Id. at 552. But see Easter Seal Soc’y v. Playboy Enter., 815 F.2d 323 (5th Cir. 
1987) (decided after Weinstein), in which the court restricted the application of the 
‘‘work-for-hire’’ doctrine by. limiting subsection (1) of the definition to actual employer- 
employee situations, and subsection (2) to works of independent contractors when a 
written agreement exists and such works fall within certain specific categories. 

38. 811 F.2d 1091, 1094 (7th Cir. 1987). 

39. Id. 

40. Id. 

41. Id. See also note 10 and accompanying text. 
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tion of the 1976 Act. This is needed because in order for the ‘‘work- 
for-hire’’ doctrine to apply, the work must be ‘‘prepared by an employee 
within the scope of his or her employment.’’#2 

The court acknowledged that a literal reading of the statute gives 
ownership of scholarly articles to universities because writing, as an 
almost universal requirement, is within the scope of employment.* 
While most institutions require writing in general, there is room for 
debate whether particular academic articles, for publications outside 
the academic institution, are actually within the scope of a professor’s 
employment. Weinstein, not the University, initiated the work, albeit 
in response to the University’s general publication requirement for 
continued employment. Furthermore, the University failed to exercise 
any editorial control over the project. Also, the American Journal of 
Pharmaceutical Education, not the University of Illinois, published 
Weinstein’s article. 

Having found that the application of the ‘‘work-for-hire’’ doctrine 
gave universities ‘‘exclusive control’’ of academic articles and that 
consideration of any contrary agreement was necessary, the appellate 
court went beyond interpretation of the University’s copyright policy 
and relied on ‘‘academic tradition’ to determine that Professor Wein- 
stein retained the rights to his creations.** Indeed, looking outside the 
specific terms of the contract is not new to determinations of copyright 
ownership. In May v. Morganelli-Heumann & Associates,** the Ninth 
Circuit inquired into the custom and usage of the architectural profes- 
sion with respect to copyrights of drawings when the contract between 
the parties failed to address the issue. In reversing the lower court’s 
summary judgment order, the appellate court stated that if a practice 
is known to the parties or widely held, ‘‘the custom is an implied in 
fact term of the contract’’ between the parties.*® 

Just as May incorporated professional custom into the disputed con- 
tract, so too did Weinstein bring academic tradition into the copyright 
agreement. But where May relied on custom and usage in the absence 
of any specific mention of a copyright agreement, Weinstein looked to 
academic tradition in spite of a specific provision dealing with the 
vesting of copyrights. 


C. Impact on Professors and Universities 


The decision in Weinstein negatively affects both professors and 
universities. The Seventh Circuit’s assertion that federal law gives 
universities exclusive control over academic articles sets back the rights 





. 17 U.S.C. § 101 (1982). 

. 811 F.2d at 1094. 

. Id: 

. 618 F.2d 1363 (9th Cir. 1980). 
. Id. at 1368. 
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of academics. On the commercial level, this denies authors the fruits 
of their labor. On the educational level, it denies academics the incen- 
tive to contribute to the wealth of information from which we all 
benefit. The court’s finding necessitates a broad interpretation of ‘‘scope 
of employment”’ that is inconsistent with the long-standing policy of 
protecting academic freedom.*’ Giving scholars full rights to the works 
they create promotes free discussion of ideas toward the ultimate goal 
of academic excellence. Stripping these rights from authors restricts 
their incentive to write. 

While the court’s incorporation of ‘‘academic tradition’’ into Wein- 
stein’s employment contract salvages the professor’s copyright owner- 
ship, professors generally, as a result, must rely on ‘‘academic tradition”’ 
to protect their work—a theory that other circuits have thus far been 
reluctant to embrace. This is particularly curious when a narrow con- 
struction of ‘‘scope of employment’’ would provide the same result 
with greater security. 

On the other hand, the use of ‘‘academic tradition’ in interpreting 
the copyright provision imposes a limitation on universities’ ability to 
bargain for ownership of commissioned works. Weinstein’s employment 
contract contained an express provision for the ownership of copyrights, 
yet the court looked outside the contract to ‘‘academic tradition’’ to 
determine the ownership of the copyright. Given the court’s failure to 
decide the issue on the wording of the contract, one wonders how 
express the wording would have to be in order for the court to give 
the provision legal significance. 

The Weinstein court’s apparent inconsistency leaves both professors 
and universities in uncertain positions. Should they read this case as 
limiting professors’ rights by an almost automatic inclusion of scholarly 
articles into the ‘‘work-for-hire’’ doctrine, or are professors’ rights 
protected by ‘‘academic tradition’’? Does finding scholarly articles 
within the ‘‘work-for-hire’’ doctrine expand the universities’ rights, or 
does the application of ‘‘academic tradition’ prevent them from con- 
tracting for copyrights? 


III. PROCEDURAL DUE PROCESS 


Although the future of academic copyright status appears clouded, 
the Seventh Circuit’s ruling on Professor Weinstein’s claim of due 
process concerning his employment is clear. The fourteenth amendment 
provides that no state shall ‘‘deprive any person of life, liberty, or 
property, without due process of law. . . .’’*® With regard to educational 
institutions, courts have held that dismissed teachers are entitled to a 
fair and impartial hearing if they have a property or liberty interest in 
their job. Because nontenured teachers lack a legitimate expectation of 





47. EEOC v. University of Notre Dame du lac, 715 F.2d 331, 335 (7th Cir. 1983). 
48. U.S. Const. amend. XIV. 
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continued employment beyond the term of their current contract, courts 


generally agree that these teachers do not have a property interest in 
their positions.*® 


A. Supreme Court Decisions 


In 1972, the United States Supreme Court decided two cases which 
involved the tenure rights of professors. Board of Regents v. Roth*® 
affirmed the general proposition that nontenured faculty have no prop- 
erty interest in their positions. Perry v. Sindermann* softened this 
stand by creating an exception to the general rule. 

In Roth, a state university informed an untenured assistant professor 
that it would not renew his employment contract for the following 
year. Roth sued, maintaining that the school violated due process by 
failing to hold a hearing concerning his dismissal and giving no reason 
for the termination. The Supreme Court, reversing both the district and 
appellate courts,** held that Roth was entitled to neither a hearing nor 
a statement of the reasons for which the school did not renew his 
contract. 

The Court observed that ‘‘[t]he requirements of procedural due proc- 
ess apply only to the deprivation of interests encompassed by the 
Fourteenth Amendment’s protection of liberty and property.’’* The 
Court then set forth criteria governing the existence of a property 
interest: ‘“‘To have a property interest in a benefit, a person clearly 
must have more than an abstract need or desire for it. He must, instead, 
have a legitimate claim of entitlement to it.’’** Because a nontenured 
faculty member has no entitlement to re-employment, the Court found 
that Roth had no property interest in his position.* 

In Sindermann, decided the same day as Roth, the Court acknowl- 
edged a formally nontenured professor’s claim to due process.** The 
plaintiff, a professor in the Texas state college system for ten years, 
spent the last four years as a junior college professor under successive 
one-year contracts. Sindermann sued the Board of Regents when it 
refused to renew his contract. The Court held that ‘‘[a] teacher, like 
the respondent, who has held his position for a number of years, might 
be able to show from the circumstances of this service—and from other 





49. See, e.g., Lovelace v. Southeastern Mass. Univ., 793 F.2d 419 (1st Cir. 1986); 
Haimowitz v. University of Nev., 579 F.2d 526 (9th Cir. 1978); Longarzo v. Anker, 578 
F.2d 469 (2d Cir. 1978); Stebbins v. Weaver, 537 F.2d 939 (7th Cir. 1976), cert. denied, 
429 U.S. 1041, 97 S. Ct. 741 (1977); Cusumano v. Ratchford, 507 F.2d 980 (8th Cir. 

, cert. denied, 423 U.S. 829, 96 S. Ct. 48 (1975). 

. 408 U.S. 564, 92 S. Ct. 2701 (1972). 

. 408 U.S. 593, 92 S. Ct. 2694 (1972). 

. 310 F. Supp. 972 (W.D. Wisc. 1970), aff'd, 446 F.2d 806 (7th Cir. 1971). 
. Roth, 408 U.S. at 569, 92 S. Ct. at 2705. 

. Id. at 577, 92 S. Ct. at 2709. 

. Id. at 578, 92 S. Ct. at 2709-10. 

. Sindermann, 408 U.S. at 602, 92 S. Ct. at 2700. 
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relevant facts—that he has a legitimate claim of entitlement to job 
tenure.’’’? Such ‘‘de facto tenure’’* would entitle Sindermann to due 
process and, therefore, to a hearing. 


B. Application 


The appellate court in Weinstein followed the Roth reasoning when 
it found that ‘‘[nJo set of facts entitled him to reappointment.’’*® The 
court did not consider whether Professor Weinstein’s entitlement to his 
job reached the level of legitimacy needed to engage the ‘‘de facto 
tenure’’ cited in Sindermann. Because the Supreme Court seemed to 
announce a bright-line rule in Roth, and a more flexible one in Sin- 
dermann, it is not clear exactly when due process is required. The 
Seventh Circuit, as it did in McElearney, followed the more predictable 
reasoning of Roth.* However, even under a Sindermann analysis, a 
court probably would not find that Weinstein had a sufficient property 
interest in his position to require due process. Weinstein’s employment 
contract specifically stated that he had no expectation of renewal. 

In addition to Sindermann’s ‘‘de facto tenure,’’ other examples of 
educators with a property interest in their positions do exist. Courts 
have stated that a property interest may arise when a mutual under- 
standing exists between the school and the teacher that employment 
will continue,*' when an oral contract exists between the parties that 


employment will continue,” or when the termination stigmatizes the 
employee.® 





57. Id. 

58. Id. at 600, 92 S. Ct. at 2699. 

59. 811 F.2d 1091, 1097 (7th Cir. 1987). 

60. For an example of ‘‘de facto tenure,’’ see Soni v. Board of Trustees of Univ. of 
Tenn., 513 F.2d 347 (6th Cir. 1975), cert. denied, 426 U.S. 919, 96 S. Ct. 2623 (1976). 
In Soni, the court held that a professor had attained ‘‘de facto tenure’ even though 
tenure was not formally granted by means of the University of Tennessee’s tenure system. 
The plaintiff received numerous verbal assurances from his superiors and peers; was 
allowed to participate in a retirement program available only to permanent personnel; 
and acted as a tenured professor, attending department meetings and voting on tenure 
for others. 

61. Martin v. Unified School Dist. No. 434 Osage County, 728 F.2d 453, 455 (10th 
Cir. 1984) (‘‘Although a constitutionally protected property interest can arise through a 
mutual understanding of the parties, a unilateral expectation is not sufficient’). 

62. Sharpton v. Winston County Bd. of Educ., 450 So. 2d 24 (Ala. Civ. App. 1984) 
(tenured teacher, also employed as a professional coordinator, had a property interest in 
the coordinator position through an oral contract). 

63. Wertz v. Southern Cloud Unified School Dist., 218 Kan. 25, 542 P.2d 339 (1975) 
(mid-year termination of a probationary teacher required a hearing, because such a 
termination might attach a stigma to the employee); see also Dennis v. S & S Consol. 
Rural High School Dist., 577 F.2d 338 (5th Cir. 1978) (teacher’s liberty interest in future 
employment was violated, because the school board cast a stigma on the employee by 
accusing him of having a drinking problem); Cochran v. Chidester School Dist., 456 F. 
Supp. 390 (W.D. Ark. 1978) (unmarried pregnant teacher was deprived of her liberty 
interest by being terminated prior to the end of the school year). 
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It appears unlikely that Weinstein could have prevailed on any of 
the exceptions. There was no evidence of a mutual understanding or 
an oral contract that the University would grant him tenure. Weinstein 
also failed to bring forth evidence of stigmatization which could have 
jeopardized his opportunities for future employment. 


CONCLUSION 


Weinstein impacts higher education in two areas of the law. In the 
copyright area, the appellate court sought to grant copyright protection 
for professors’ scholarly writings. The court based its decision on 
‘‘academic tradition’ in spite of an employment agreement which, on 
its face, allowed the institution to keep the copyrights to faculty 
writings. Yet the court’s acceptance of scholarly articles as within the 
scope of employment effectively creates a presumption against univer- 
sity professors owning the copyrights to their works. 

On the other hand, by implying ‘‘academic tradition’’ into the copy- 
right agreement between Weinstein and the University, the court re- 
stricted the University’s ability to contract for the copyrights of its 
professors’ works. A finding that specific scholarly articles are not 
within the scope of university professors’ employment obviates the 
need for the incorporation of ‘‘academic tradition’’ into the copyright 
agreement to protect professors’ copyrights. Such a finding also would 
make contractual relations between the parties more predictable, as 
‘academic tradition’’ would no longer cloud an otherwise clear agree- 
ment. 

In the area of procedural due process, the Seventh Circuit steadfastly 
rejected Professor Weinstein’s claim for fourteenth amendment job pro- 
tection. Although the Roth and Sindermann decisions give courts 
considerable leeway in determining due process rights for nontenured 
professors, the Weinstein court opted for the bright-line predictability 
of Roth over the more discretionary rule of Sindermann. Indeed, Wein- 
stein’s factual situation did not allow the court to employ the ‘‘de facto 
tenure’ analysis of Sindermann. The court’s decision draws support 
from the vast majority of the circuits, as well as the Seventh Circuit’s 
own holding in McElearney. 
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